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40. Forcible Entry and Detainer - General Provisions [Details]
Cross Reference Note:
Law reviews: For article, "Residential Tenancies, Lease to Eviction An
Overview of Colorado Law", see 43 Colo. Law. 55 (May 2014).
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§ 13-40-101. Forcible entry and detainer defined
(1) If any person enters upon or into any lands, tenements, mining claims, or
other possessions with force or strong hand or multitude of people, whether
any person is actually upon or in the same at the time of such entry, or if any
person by threats of violence or injury to the party in possession or by such
words or actions as have a natural tendency to excite fear or apprehension of
danger gains possession of any lands, tenements, mining claims, or other
possessions and detains and holds the same, such person so offending is
guilty of a forcible entry and detainer within the meaning of this article.
(2) If any person enters peaceably upon any lands, tenements, mining
claims, or other possessions, whether any person is actually in or upon the
same at the time of such entry and by force turns the party in possession out
or, by threats or by words or actions which have a natural tendency to excite
fear or apprehension of danger, frightens the party out of possession and
detains and holds the same, such person so offending is guilty of a forcible
detainer within the meaning of this article.
(3) If any person enters upon or into any lands, tenements, mining claims,
or other possessions by force or by threats of violence, or words or actions
which have a natural tendency to excite fear or apprehension of danger, and
intimidates the party entitled to possession from returning upon or
possessing the same, such person so offending is guilty of a forcible entry
within the meaning of this article.
History:
L. 1887: p. 271, § 2. R.S. 08: § 2600. C.L. § 6366. CSA: C. 70, § 1. CRS 53: §
58-1-1. C.R.S. 1963: § 58-1-1.
Case Note:
ANNOTATION
I. GENERAL CONSIDERATION.
Law reviews. For article, "A Lawyers' Guide to OPA", see 20 Dicta 195
(1943). For article, "Enforcement of Security Interests in Colorado", see 25
Rocky Mt. L. Rev. 1 (1952). For article, "One Year Review of Property", see
37 Dicta 89 (1960). For note, "Holdover Tenants in Colorado", see 34 Rocky
Mt. L. Rev. 320 (1962). For article, "The Rights of Landlords in Tenants'
Personal Property", see 57 Den. L.J. 685 (1980). For article, "Remedies of a
Landlord Following DeFault by a Tenant", see 11 Colo. Law. 2588 (1982).
For article, "Representation of the Landlord in an Unlawful Detainer
Action", see 12 Colo. Law. 69 (1983). For comment, "Francam v. Fail: Waiver
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of Statutory Notice Under Colorado's Forcible Entry and Detainer Statute",
see 55 U. Colo. L. Rev. 125 (1983). For article, "Self-Help for Commercial
Landlords", see 19 Colo. Law. 479 (1990). For article, "Enforcement of
Leases Through Unlawful Detainer Actions", see 20 Colo. Law. 251 (1991).
For article, "Forcible Entry and Detainer: A Primer", see 29 Colo. Law. 89
(Oct. 2000).
Constitutionality. The forcible entry and detainer statute, as applied,
neither deprives the tenant of property without due process of law nor
violates his right to equal protection of the laws. Hurricane v. Kanover, Ltd.,
651 P.2d 1218 (Colo. 1982).
Doctrine of retaliatory eviction not applicable. Where a landlord
sought to evict a tenant in retaliation for the tenant's claim of water damage
to her apartment, the case did not involve retaliation for reporting a housing
code violation to a governmental authority and does not create a case for
applying the retaliatory eviction doctrine, if this doctrine is even available in
Colorado. W.W.G. Corp. v. Hughes, 960 P.2d 720 (Colo. App. 1998).
The modern form of the common-law action of ejectment is
forcible entry and detainer as provided in this article. Baumgartner v.
Schey, 143 Colo. 373, 353 P.2d 375 (1960).
Common-law principles govern it. The nature of the action as one in
ejectment has not been changed by statutes abolishing fictions or regulating
procedure, not even by those adopting a substitute form of action, and resort
must still be had to the common law for the principles which govern it.
Baumgartner v. Schey, 143 Colo. 373, 353 P.2d 375 (1960).
This section is "separate and apart" from the general provisions
relating to procedure before justices of the peace. General Am.
Indus., Inc. v. County Court, 136 Colo. 86, 316 P.2d 565 (1957).
It is sui generis. The forcible entry and unlawful detainer provision are sui
generis. General Am. Indus., Inc. v. County Court, 136 Colo. 86, 316 P.2d
565 (1957).
When equitable defense is asserted the action acquires an
equitable character. Where an equitable defense is interposed in an
action in forcible entry and detainer, the action acquires an equitable
character as to the plaintiff, who then becomes entitled to such equitable
relief as the facts indicate. White v. Widger, 144 Colo. 566, 358 P.2d 592
(1960).
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Delay in bringing the action may disqualify action. Where plaintiff
had unreasonably delayed exerting his claim in a forcible entry and detainer
action until defendant had changed his position, the legal consequence of
such delay was disqualification to maintain the action. White v. Widger, 144
Colo. 566, 358 P.2d 592 (1960).
Trial by jury. Where the predominant issues to be tried in an action under
this section are legal, the defendant is entitled to a trial by jury. Husar v.
Larimer County Court, 629 P.2d 1104 (Colo. App. 1981).
Applied in People v. Bement, 193 Colo. 435, 567 P.2d 382 (1977); Francam
Bldg. Corp. v. Fail, 646 P.2d 345 (Colo. 1982).
II. NECESSARY ELEMENTS.
The force contemplated by this section is actual force, and an entry
made with no more force than such as is implied in an ordinary trespass is
not within the meaning of the section. Goshen v. People, 22 Colo. 270, 44 P.
503 (1896).
Evidence of force or appearances tending to inspire just
apprehension of violence is essential. To constitute a cause of action
for forcible entry and detainer, it is necessary to keep that force or
appearances tending to inspire a just apprehension of violence was used by
defendant in obtaining possession. Such requirement is not satisfied by
simply showing that the entry was against the will of the possessor. Goad v.
Heckler, 19 Colo. App. 479, 76 P. 542 (1904).
Defendant's actions of building a fence to block property access without
consulting plaintiffs, using guns in various ways, and posting signs were
properly held to have a natural tendency to excite fear and apprehension of
danger such that defendants forcibly entered and detained plaintiffs'
property. Schuler v. Oldervik, 143 P.3d 1197 (Colo. App. 2006).
Action lies where possession is maintained with force. Whether the
facts stated in the complaint constitute a forcible entry or not is immaterial,
as the action lies where the possession is maintained with force and strong
hand, although the entry may have been peaceable. Miller v. Sparks, 4 Colo.
303 (1878).
It is necessary to show in the complaint that the defendant
entered upon the possession of the plaintiff. Miller v. Sparks, 4 Colo.
303 (1878).
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This need not be expressly averred. But that which is apparent to the
court and appears from a necessary implication out of the record is the same
as if it were expressly averred. Miller v. Sparks, 4 Colo. 303 (1878).
That the complaint alleges a demand of possession, when no
demand was necessary, does not affect its sufficiency, or render it
obnoxious to the objection that two causes of action are stated in one and
the same count. Miller v. Sparks, 4 Colo. 303 (1878).
Section gives no right to tenant forcibly evicted by one having
better title. Our forcible entry statute is like that of Richard II, and not that
of Henry VI, in that it gives no right of restitution to a tenant forcibly evicted
by one having a better title. Rudolph v. Thompson, 66 Colo. 98, 179 P. 151
(1919).
Color of title is sufficient as against one having no title whatever.
In an action of forcible entry and detainer, it appeared that plaintiff was in
possession under a deed from a railroad company which had received a
grant of the land; but the patent was withheld pending a question as to the
rights of the company. Defendant applied for the land under the homestead
act, and was refused, but went on a part of the land, and built a house, and
both parties were living on the land when action was commenced. Held, that
plaintiff's color of title entitled him to his action against one having no title
whatever. Jenkins v. Tynon, 1 Colo. App. 133, 27 P. 893 (1891).
Owner of fee may be guilty of forcible entry. The owner of the fee, as
well as a stranger to the title, may be guilty of an unlawful and forcible entry
upon premises demised to his own tenant. Farncomb v. Stern, 18 Colo. 279,
32 P. 612 (1893).
Tenant may complain of entry which destroys his possession.
Forcible entry which disturbs the possession of the tenant can be
complained of by the tenant or by a lessee entitled to possession. Mageon v.
Alkire, 41 Colo. 338, 92 P. 720 (1907).
Unless lease retains right of entry. This article takes away the right
that existed at common law to make entry by force, although the right to
possession may exist. Yet a license reserved in the lease to make such an
entry does not contravene it, and, under such a provision, the landlord may
enter and remove a tenant upon condition broken, if he uses no unnecessary
force to accomplish his purpose. Goshen v. People, 22 Colo. 270, 44 P. 503
(1896).
One who is in the lawful possession of premises may defend such
possession. Possessor will not be held liable criminally for the use of force
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in defending such possession unless the force used was excessive or
unnecessary. Goshen v. People, 22 Colo. 270, 44 P. 503 (1896).
For acts which constitute forcible entry, see Potts v. Magnes, 17 Colo.
364, 30 P. 58 (1892).
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§ 13-40-102. Forcible entry prohibited
No person shall enter into or upon any real property, except in cases where
entry is allowed by law, and in such cases not with strong hand or with a
multitude of people, but only in a peaceable manner.
History:
L. 1885: p. 224, § 1. R.S. 08: § 2601. C.L. § 6367. CSA: C. 70, § 2. CRS 53: §
58-1-2. C.R.S. 1963: § 58-1-2.
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§ 13-40-103. Forcible detention prohibited
No person, having peaceably entered into or upon any real property without
right to the possession thereof, shall forcibly hold or detain the same as
against the person who has a lawful right to such possession.
History:
L. 1885: p. 224, § 2. R.S. 08: § 2602. C.L. § 6368. CSA: C. 70, § 3. CRS 53: §
58-1-3. C.R.S. 1963: § 58-1-3.
Case Note:
ANNOTATION
Applied in Christensen v. Hoover, 643 P.2d 525 (Colo. 1982).
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§ 13-40-104. Unlawful detention defined
(1) Any person is guilty of an unlawful detention of real property in the
following cases:
(a) When entry is made, without right or title, into any vacant or unoccupied
lands or tenements;
(b) When entry is made, wrongfully, into any public lands, tenements,
mining claims, or other possessions which are claimed or held by a person
who may have located, entered, or settled upon the same in conformity with
the laws, rules, and regulations of the United States, or of this state, in
relation thereto;
(c) When any lessee or tenant at will, or by sufferance, or for any part of a
year, or for one or more years, of any real property, including a specific or
undivided portion of a building or dwelling, holds over and continues in
possession of the demised premises, or any portion thereof, after the
expiration of the term for which the same were leased, or after such tenancy,
at will or sufferance, has been terminated by either party;
(d) When such tenant or lessee holds over without permission of the tenant's
or lessee's landlord after any default in the payment of rent pursuant to the
agreement under which the tenant or lessee holds, and, ten days' notice in
writing has been duly served upon the tenant or lessee holding over,
requiring in the alternative the payment of the rent or the possession of the
premises; except that, for a nonresidential agreement or an employerprovided housing agreement, three days' notice is required pursuant to this
section, and for an exempt residential agreement, five days' notice is
required pursuant to this section. No such agreement shall contain a waiver
by the tenant of the notice requirement of this subsection (1)(d). It is not
necessary, in order to work a forfeiture of such agreement for nonpayment
of rent, to make a demand for such rent on the day on which the same
becomes due; but a failure to pay such rent upon demand, when made,
works a forfeiture.
(d.5) When such tenant or lessee holds over, without the permission of the
landlord, contrary to any condition or covenant the violation of which is
defined as a substantial violation in section 13-40-107.5, and notice in
writing has been duly served upon such tenant or lessee in accordance with
section 13-40-107.5;
(e) When such tenant or lessee holds over, without such permission,
contrary to any other condition or covenant of the agreement under which
such tenant or lessee holds, and ten days' notice in writing has been duly
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served upon such tenant or lessee requiring in the alternative the
compliance with such condition or covenant or the delivery of the possession
of the premises so held; except that, for a nonresidential agreement or an
employer-provided housing agreement, three days' notice is required
pursuant to this section, and for an exempt residential agreement, five days'
notice is required pursuant to this section.
(e.5)
(I) When a tenant or lessee has previously been served with the notice
described in paragraph (e) of this subsection (1) requiring compliance with a
condition or covenant of the agreement, and subsequent to that notice holds
over, without permission of the tenant or lessee's landlord, contrary to the
same condition or covenant.
(II) A tenancy pursuant to a residential agreement may be terminated at any
time pursuant to this subsection (1)(e.5) on the basis of a subsequent
violation of the same condition or covenant of the agreement. The
termination of a residential tenancy is effective ten days after service of
written notice to quit. Notwithstanding any other provision of this
subsection (1)(e.5)(II), a tenancy pursuant to a nonresidential agreement, an
exempt residential agreement, or an employer-provided housing agreement
may be terminated at any time pursuant to this subsection (1)(e.5) on the
basis of a subsequent violation. The termination of a nonresidential tenancy
or an employer-provided housing tenancy is effective three days after service
of written notice to quit, and the termination of a tenancy pursuant to an
exempt residential agreement is effective five days after service of written
notice to quit.
(f) When the property has been duly sold under any power of sale, contained
in any mortgage or trust deed that was executed by such person, or any
person under whom such person claims by title subsequent to date of the
recording of such mortgage or trust deed, and the title under such sale has
been duly perfected and the purchaser at such sale, or his or her assigns, has
duly demanded the possession thereof;
(g) When the property has been duly sold under the judgment or decree of
any court of competent jurisdiction and the party or privies to such
judgment or decree, after the expiration of the time of redemption when
redemption is allowed by law, refuse or neglect to surrender possession
thereof after demand therefor has been duly made by the purchaser at such
sale, or his or her assigns;
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(h) When an heir or devisee continues in possession of any premises sold
and conveyed by any personal representative with authority to sell, after
demand therefor is duly made;
(i) When a vendee having obtained possession under an agreement to
purchase lands or tenements, and having failed to comply with his
agreement, withholds possession thereof from his vendor, or assigns, after
demand therefor is duly made.
(2) and (3) Repealed.
(4)
(a) It shall not constitute an unlawful detention of real property as described
in paragraph (d.5), (e), or (e.5) of subsection (1) of this section if the tenant
or lessee is the victim of domestic violence, as that term is defined in section
18-6-800.3, C.R.S., or of domestic abuse, as that term is defined in section
13-14-101(2), which domestic violence or domestic abuse was the cause of or
resulted in the alleged unlawful detention and which domestic violence or
domestic abuse has been documented by the following:
(I) A police report; or
(II) A valid civil or emergency protection order.
(b) A person is not guilty of an unlawful detention of real property pursuant
to paragraph (a) of this subsection (4) if the alleged violation of the rental or
lease agreement is a result of domestic violence or domestic abuse against
the tenant or lessee.
(c) A rental, lease, or other such agreement shall not contain a waiver by the
tenant or lessee of the protections provided in this subsection (4).
(d) Nothing in this subsection (4) shall prevent the landlord from seeking
judgment for possession against the tenant or lessee of the premises who
perpetuated the violence or abuse that was the cause of or resulted in the
alleged unlawful detention.
(5) As used in this section, unless the context otherwise requires:
(a) "Employer-provided housing agreement" means a residential tenancy
agreement between an employee and an employer when the employer or an
affiliate of the employer acts as a landlord.
(b) "Exempt residential agreement" means a residential agreement leasing a
single family home by a landlord who owns five or fewer single family rental
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homes and who provides notice in the agreement that a ten-day notice
period required pursuant to this section does not apply to the tenancy
entered into pursuant to the agreement.
History:
Amended by 2019 Ch. 230, §1, eff. 5/20/2019. L. 1885: p. 224, § 3. R.S. 08: §
2603. C.L. § 6369. CSA: C. 70, § 4. CRS 53: § 58-1-4. C.R.S. 1963: § 58-1-4.
L. 79: (1)(h) amended, p. 648, § 4, effective July 1. L. 83: (1)(d) amended, p.
631, § 1, effective July 1. L. 86: (1)(c), (1)(f), and (1)(g) amended and (2)
added, p. 434, § 7, effective April 18. L. 87: (1)(e) amended, p. 565, § 1,
effective March 13; (2)(a)(I), (2)(a)(II), and (2)(b) amended and (3) added,
p. 1356, § 6, effective July 1. L. 94: (1)(d.5) added, p. 1467, § 1, effective May
31. L. 95: (1)(e) amended and (1)(e.5) added, p. 271, § 1, effective July 1. L.
98: (1)(c), (1)(f), and (1)(g) amended, p. 819, § 15, effective August 5. L.
2005: (4) added, p. 401, § 1, effective July 1. L. 2019: (1)(d), (1)(e), and
(1)(e.5)(II) amended and (5) added, (HB 19-1118), ch. 2316, p. 2316, § 1,
effective May 20.
Editor's Note:
Subsection (2)(b) provided for the repeal of subsection (2), effective January
31, 1989. (See L. 87, p. 1356.) Subsection (3)(b) provided for the repeal of
subsection (3), effective July 1, 1991. (See L. 87, p. 1356.)
Case Note:
ANNOTATION
I. GENERAL CONSIDERATION.
Law reviews. For article, "Remedies of a Landlord Following Default by a
Tenant", see 11 Colo. Law. 2588 (1982). For article, "Representation of the
Landlord in an Unlawful Detainer Action", see 12 Colo. Law. 69 (1983). For
comment, "Francam v. Fail: Waiver of Statutory Notice Under Colorado's
Forcible Entry and Detainer Statute", see 55 U. Colo. L. Rev. 125 (1983). For
article, "A Review of Agricultural Law: Hard Times and Hard Choices", see
15 Colo. Law. 629 (1986). For article, "The Colorado Farm Homestead
Protection Act", see 15 Colo. Law. 1642 (1986). For article, "The Agricultural
Credit Act of 1987", see 17 Colo. Law. 611 (1988). For article, "An Analysis of
the Effect of S.B. 123 on Foreclosures", see 17 Colo. Law. 845 (1988).
No force is necessary to complete a cause of action in unlawful
detention. Northrup v. Nicklas, 115 Colo. 207, 171 P.2d 417 (1946).
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The only question to be determined in an action for unlawful
detainer is the right to possession of the premises, and no demand for
damages or rent can be joined in such action. Tyler v. McKenzie, 43 Colo.
233, 95 P. 943 (1908); Beman v. Rocky Ford Nat'l Bank, 100 Colo. 64, 65
P.2d 708 (1937); Stone v. Lerner, 118 Colo. 455, 195 P.2d 964 (1948).
Title cannot be tried. In ordinary actions of forcible entry and detainer,
title to the property is not involved and cannot be tried. Kelly v. E. F. Hallack
Lumber & Mfg. Co., 22 Colo. 221, 43 P. 1003 (1896); Wise v. Schimmel, 76
Colo. 184, 230 P. 786 (1924).
Where a determination of the right of possession cannot be had
without a trial of title, the plaintiff must fail. Hamill v. Bank of Clear Creek
County, 22 Colo. 384, 45 P. 411 (1896).
Muniments of title may be put in evidence. In an action of forcible
entry and detainer, title may not be tried, but muniments of plaintiff's title
may be put in evidence to show the character of his possession. Jenkins v.
Tynon, 1 Colo. App. 133, 27 P. 893 (1891).
As a bearing on right of possession, title may indirectly be a
subject of inquiry. When the action is for unlawful detention, under
subsection (1)(f), equitable defenses may be interposed, and indirectly, but
only as bearing on the right of possession, title to the property may be a
subject of inquiry. Hamill v. Bank of Clear Creek County, 22 Colo. 384, 45 P.
411 (1896).
Lessee cannot deny lessor's title. In an action of unlawful detainer,
plaintiff having proved the execution of a lease and defendant's possession
under it, defendant offered to show that his wife had erected buildings on
the leased premises and claimed ownership. The court held that, as lessee of
plaintiff, defendant could not deny his title, nor set up an outstanding title in
another, and the evidence was properly rejected. Eckles v. Booco, 11 Colo.
522, 19 P. 465 (1898).
Specific performance of a verbal agreement to execute a lease of
lands cannot be had in an action for the wrongful detainer of the lands.
Adcock v. Lieber, 51 Colo. 373, 117 P. 993 (1911).
Court may sustain motion for judgment on the pleadings. Where,
in an action in forcible entry and detainer, defendant raised no issue and
none was shown by the pleadings, there was nothing left for a jury to
determine, and regardless of any contention otherwise, the county court
could, and did, properly sustain the motion for judgment on the pleadings.
Jorden v. Ellis, 128 Colo. 350, 262 P.2d 275 (1953).
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Contempt sanction available in forcible entry and detainer (FED)
proceedings in appropriate circumstances. Nothing in C.R.C.P. 107 or the
FED statute precludes the remedy of contempt in an FED action under
appropriate circumstances. Hartsel Springs Ranch v. Cross Slash Ranch, 179
P.3d 237 (Colo. App. 2007).
Applied in Burrows v. Greene, 198 Colo. 167, 599 P.2d 258 (1979);
Hoffman v. Brown, 42 Colo. App. 444, 599 P.2d 959 (1979); Maxwell v.
District Court, 641 P.2d 931 (Colo. 1982); Christensen v. Hoover, 643 P.2d
525 (Colo. 1982).
II. PARAGRAPH (b).
For evidence of title being admissible when possessor's title
comes from the public domain, see Kelley v. Andrew, 3 Colo. App. 122,
32 P. 175 (1893).
III. PARAGRAPH (c).
Paragraph (c) provides that any tenant shall be deemed guilty of
an unlawful detention who shall hold over, and continue in
possession of, the demised premises, after the expiration of the term of
occupancy. MacKenzie v. Porter, 40 Colo. 340, 91 P. 916 (1907).
The holding over itself constitutes an unlawful detention. This
paragraph itself does not say that a holding, only after refusal to surrender
on demand, or notice to quit, but that such a holding over itself, constitutes
an unlawful detention. Dulmaine v. Reed Bldg. Co., 46 Colo. 469, 104 P.
1038 (1909).
It is inapplicable where tenancy fixed and certain. Where a lease is
not from year to year or for an indefinite term, but is a lease where the
tenancy is fixed and certain, the provisions of this section do not apply. Koch
v. Monaghan, 119 Colo. 557, 205 P.2d 652 (1949), citing Millage v. Spahn,
115 Colo. 444, 175 P.2d 982 (1946).
Notice to quit not necessary when term ends at a certain time. The
applicable rule would seem to be that notice to quit is not required where, by
the express words of the contract, the term is to end at a certain time.
Dulmaine v. Reed Bldg. Co., 46 Colo. 469, 104 P. 1038 (1909); Swaim v.
Swanson, 118 Colo. 509, 197 P.2d 624 (1948); July Bldg. Corp. v. Heathrow
& Co., Ltd., 679 P.2d 1120 (Colo. App. 1984).
Action under this paragraph does not bar action for rent. Although
each party should bring forward all demands existing at the time of bringing
an action in a justice court which can be consolidated, and, upon failure so
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to do, shall be debarred from afterwards suing for any such demand, a
landlord is not barred from bringing an action for rent, which was due at the
time of bringing an action of unlawful detainer for the premises under this
paragraph (c). MacKenzie v. Porter, 40 Colo. 340, 91 P. 916 (1907).
Demand for rent cannot be joined in action for possession of
premises. The action of unlawful detainer is not a common-law action, but
is purely statutory, and, in the absence of statutory provisions therefor, a
demand for damages or rent cannot be joined in an action for possession of
the premises. MacKenzie v. Porter, 40 Colo. 340, 91 P. 916 (1907).
Nor is landlord's right to bring action of unlawful detention
affected because tenant must bring action for forcible entry. The
right to immediate possession being in the tenant, the action for forcible
entry must be brought by her; but that by no means interferes with the right
of the landlord to bring the action of unlawful detention upon the
determination of the tenancy for any of the causes for which that action will
lie under this section. Mageon v. Alkire, 41 Colo. 338, 92 P. 720 (1907).
Complainant alleging tenancy and holding over cannot recover on
evidence showing occupation under agreement to purchase. In an
action of unlawful detainer where the complainant alleges a tenancy and a
holding over, and there is evidence tending to show that the defendant is in
occupation under an agreement to purchase, it was not error to instruct the
jury that, if they should find the defendant went in under an agreement to
purchase, the plaintiff could not recover. Keller v. Klopfer, 3 Colo. 132
(1876).
For action not being commenced prematurely, see Beman v. Rocky
Ford Nat'l Bank, 100 Colo. 64, 65 P.2d 708 (1937).
IV. PARAGRAPH (d).
Paragraph (d) relates only to cases of forfeiture by tenants for
nonpayment of rent. Getty v. Miller, 10 Colo. App. 331, 51 P. 166 (1897).
Tender of rent renders attempt to terminate lease ineffectual. A
tender of rent due under the terms of a lease, if properly made and kept
good, renders an attempt to terminate it for nonpayment of rent ineffectual,
the tender being equivalent to payment so far as the term of the lease is
concerned. Barlow v. Hoffman, 103 Colo. 286, 86 P.2d 239 (1938).
Tender must be sufficient. A tender of rent due on leased premises is
ineffectual where the amount of the tender is insufficient to cover the
amount in default. Barlow v. Hoffman, 103 Colo. 286, 86 P.2d 239 (1938).
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Landlord may forfeit lease even if he has a deposit. Deposit of funds
to be applied to the payment of rent for the last eight months of a five-year
lease does not deprive the landlord of his right to forfeit the lease if currently
accruing rent becomes overdue. Barlow v. Hoffman, 103 Colo. 286, 86 P.2d
239 (1938).
Service of notice constituting election of remedies. Service of notice
on a tenant in possession under lease to quit with a demand for possession,
made for the express purpose of terminating the lease, constitutes an
election of remedies and after such service the landlord has no right to
ignore it or to bring an action based on any other theory than that the lease
was terminated. Barlow v. Hoffman, 103 Colo. 286, 86 P.2d 239 (1938).
The general rule in Colorado is that a notice to pay or quit constitutes an
election by the landlord to terminate the lease unless the notice is rendered
ineffective by the tenant's payment of rent. Aigner v. Cowell Sales Co., 660
P.2d 907 (Colo. 1983).
Bringing of suit for rent is an irrevocable election to waive the
forfeiture. Perry v. White, 69 Colo. 234, 193 P. 543 (1920).
A judgment in a forcible detainer suit cannot go beyond an
adjudication of the right to possession as between the parties except
when suit is brought under paragraph (d). Hendron v. Bolander, 101 Colo.
414, 74 P.2d 706 (1937).
A dismissed unlawful detainer case is not res judicata as to the
defendant in a subsequent suit involving the same cause of action, and he is
not bound by the position he took in the original case where the dismissal
was without prejudice. Barlow v. Hoffman, 103 Colo. 286, 86 P.2d 239
(1938).
Complaint must show three days' notice in writing. A complaint
under the forcible entry and detainer act, where the only breach is failure to
pay rent, is deficient, if it does not show three days' notice in writing
requiring in the alternative the payment of rent or possession of the
premises. Perry v. White, 69 Colo. 234, 193 P. 543 (1920).
Alternative demands required. A notice sent for alleged default in
rental payment, under subsection (1)(d), must include in the alternative a
demand for payment within three days or possession of the premises. If it
does not include the alternative demands it is insufficient to work a
forfeiture for nonpayment of rent. Tumbarello v. Byers, 37 Colo. App. 61,
543 P.2d 1278 (1975).
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Waiver of notice. The notice requirement of subsection (1)(d) may be
waived by lease provisions. Francam Bldg. Corp. v. Fail, 646 P.2d 345 (Colo.
1982).
Sufficiency of service of notice. The posting of a notice pursuant to the
provisions of §13-40-108 was sufficient to satisfy the three-day notice
requirement under paragraph (d) and provide jurisdiction for entry of the
judgment for possession. Magliocco v. Olson, 762 P.2d 681 (Colo. App.
1987).
A failure to serve the demand three days before filing suit is not
cured by the mere act of appending a copy of the demand to the
complaint. Rocky Mtn. Props. v. Purified H20, 3 P.3d 485 (Colo. App.
2000).
Statutory notice provision complied with where landlord did not file
an unlawful detainer action until ten days after his demand notice was
served upon lessee. W. Cities Broad. v. Schueller, 830 P.2d 1074 (Colo. App.
1991), aff'd in part and rev'd in part on other grounds, 849 P.2d 44 (Colo.
1993).
An unlawful detention action sounds in tort. Federal court predicted
that the Colorado supreme court would conclude that an unlawful detention
action under subsection (1)(d) sounds in tort. Plaintiff's action for unlawful
detention is thus subject to the Federal Tort Claims Act and its
administrative remedies, which must be exhausted before an action in
district court may be filed. Boehme v. United States Postal Serv., 343 F.3d
1260 (10th Cir. 2003).
V. PARAGRAPH (e).
Where the lessees failed to put the premises to the use required
by the lease, the lessees were in breach of the lease and an unlawful
detainer action was proper. Edlen Co. v. Nashville Mgmt., Inc., 680 P.2d
1331 (Colo. App. 1984).
Return of rent matured and collected is not required. The landlord,
declaring a forfeiture of the lease for the tenant's violation of its conditions,
is not required to return any part of the rent matured and collected. The
tenant violating the conditions of the lease loses both the term and the rent.
Hepp Wall Paper & Mercantile Co. v. Deahl, 53 Colo. 274, 125 P. 491 (1912).
Landlord's acceptance of rent in ignorance of tenant's violation of
conditions of lease is no waiver of the condition, or the breach of it.
Hepp Wall Paper & Mercantile Co. v. Deahl, 53 Colo. 274, 125 P. 491 (1912).
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Three-day notice required before commencement of unlawful detainer
action. W. Cities Broad. v. Schueller, 830 P.2d 1074 (Colo. App. 1991), aff'd
in part and rev'd in part on other grounds, 849 P.2d 44 (Colo. 1993).
Statutory notice provision complied with where landlord did not file
an unlawful detainer action until ten days after his demand notice was
served upon lessee. W. Cities Broad. v. Schueller, 830 P.2d 1074 (Colo. App.
1991), aff'd in part and rev'd in part on other grounds, 849 P.2d 44 (Colo.
1993).
VI. PARAGRAPH (f).
Where grantor in trust deed does not unlawfully detain
mortgaged premises after trustee's sale, the purchaser has no
occasion to resort to the provisions of the forcible entry and detainer statute.
Lane v. Morris, 77 Colo. 343, 237 P. 154 (1925).
The recovery provided for in paragraph (f) was not intended as a
penalty for the unlawful withholding of mortgaged premises by the owner
after foreclosure sale, but as compensation for the use thereof. Lane v.
Morris, 77 Colo. 343, 237 P. 154 (1925).
Deed of trust, trustee's deed, and demand for possession with
officer's return make prima facie case. In an action for possession
under a foreclosure sale, when the plaintiff had introduced in evidence the
deed of trust, the trustee's deed, and demand for possession with the
officer's return on the demand, he had proven a prima facie case, and upon
defendant's failure to offer any evidence, plaintiff was entitled to judgment.
Ensley v. Page, 13 Colo. App. 452, 59 P. 225 (1899).
Foreclosure and sale in violation of contract is a defense. It is a
defense to an action for unlawful detention brought under paragraph (f)
against the grantor of a deed of trust that it was foreclosed and a sale made
thereunder in violation of a contract between him and the beneficiary that a
foreclosure should not take place until the happening of certain
contingencies, and then only in a certain manner. Hamill v. Bank of Clear
Creek County, 22 Colo. 384, 45 P. 411 (1896).
VII. PARAGRAPH (i).
Law reviews. For article, "Must Colorado Real Property Installment Sale
Contracts Be Foreclosed as Mortgages?", see 9 Dicta 320 (1932). For note,
"Vendor's Remedies Under Colorado Executory Land Contracts", see 22
Rocky Mt. L. Rev. 296 (1950). For note, "Relief upon Default Under a
Contract for Purchase and Sale of Land", see 29 Dicta 7 (1952).
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It is immaterial whether the contract to convey is designated a
"contract to purchase" or a "contract of purchase". Schiffner v.
Chicago Title & Trust Co., 79 Colo. 249, 244 P. 1012 (1926).
Vendor may sue for unlawful detainer or in ejectment. Unlawful
detainer will lie where a vendee in possession under a contract to purchase
withholds possession from the vendor after default and demand. Schiffner v.
Chicago Title & Trust Co., 79 Colo. 249, 244 P. 1012 (1926).
Vendee cannot question vendor's title. Where a vendee went into
possession of real estate in pursuance of a contract of sale, he cannot be
heard to question his vendor's title in an action by the vendor to recover the
premises for a failure on the part of the vendee to comply with the contract,
and a complaint that alleges such contract of sale and the failure of the
vendee to comply therewith is sufficient as against a general demurrer
without an allegation of ownership. Ruth v. Smith, 29 Colo. 154, 68 P. 278
(1901).
VIII. SUBSECTION (2).
The language of subsection (2)(a) refers to §13-40-124 for the
definition of a qualified farm owner-tenant and the circumstances under
which the attendant rights can be exercised. Fed. Land Bank of Wichita v.
Needham, 759 P.2d 799 (Colo. App. 1988) (decided prior to repeal of
subsection (2)).
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§ 13-40-105. Crops of possessor
In all cases arising under section 13-40-104(1)(c) to (1)(i), the person in
possession is entitled to cultivate and gather the crops, if any, planted or
sown by him previous to the service of the demand to deliver up possession,
and then grown or growing on the premises, and shall have the right to enter
such premises for the purpose of cultivating or removing such crops, first
paying or tendering to the party entitled to the possession of said premises a
reasonable compensation for the use of the land before removing such crops.
History:
L. 1885: p. 225, § 4. R.S. 08: § 2604. C.L. § 6370. CSA: C. 70, § 5. CRS 53: §
58-1-5. C.R.S. 1963: § 58-1-5.
Case Note:
ANNOTATION
Where a tenancy is from year to year this section is applicable and
under it the tenant has the right to "away-going" crops sown by him
previous to the service of the demand to deliver up possession of the
premises, unless there is a specific agreement providing otherwise. Millage
v. Spahn, 115 Colo. 444, 175 P.2d 982 (1946).
But not where tenancy is for a fixed term. But where the tenancy is
fixed certain, that is, where the tenant knows when he sows crops precisely
when the lease will end, and it is plain he cannot reap before the lease
terminates, he has no right to the crops remaining unharvested, or at least
not to those that do not mature until after the termination of the lease.
Millage v. Spahn, 115 Colo. 444, 175 P.2d 982 (1946).
This section does not apply to a lease that is extinguished upon
the foreclosure of a deed of trust. Rather, it applies only to forcible
entry and detainer actions where a landlord has evicted a tenant after a crop
has been planted, but before it has been harvested. Elrick v. Merrill, 10 P.3d
689 (Colo. App. 2000).
Lessee will not be entitled to crops after fixed term expires. Thus,
where tenancy was for a five-year period, and lessee knew the date of
termination of the lease at the time he planted his crop and was cautioned in
regard thereto, the provisions of this section did not apply, and lessee was
not entitled to the crops remaining unharvested at the termination of the
lease. Koch v. Monaghan, 119 Colo. 557, 205 P.2d 652 (1949), citing Miliage
v. Spahn, 115 Colo. 444, 175 P.2d 982 (1946).
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Where notice of termination is given after tilling, tenant may
harvest. Where tenant summer-tilled some of the land before receiving
notice of termination of the tenancy, he was entitled to his share of the crop
on the acres tilled before receiving the notice. Hemberger v. Hagemann, 120
Colo. 431, 210 P.2d 995 (1949).
Right to crops is not a defense to forcible entry and detainer. The
right of a tenant under certain circumstances to growing crops is not in and
of itself a valid defense to a complaint in forcible entry and detainer.
Orebaugh v. Doskocil, 145 Colo. 484, 359 P.2d 671 (1961).
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§ 13-40-106. Written demand
The demand required by section 13-40-104 shall be made in writing,
specifying the grounds of the demandant's right to the possession of such
premises, describing the same, and the time when the same shall be
delivered up, and shall be signed by the person claiming such possession, his
agent, or his attorney.
History:
L. 1885: p. 226, § 5. R.S. 08: § 2605. C.L. § 6371. CSA: C. 70, § 6. CRS 53: §
58-1-6. C.R.S. 1963: § 58-1-6.
Case Note:
ANNOTATION
The Colorado supreme court has recognized the rule requiring a
demand for rent due prior to the exercise of the right of reentry.
Lessor, before he exercises the right of reentry reserved for breach of
covenant to pay rent, must make an actual demand of the amount of rent
due, in strict compliance with the requirements of the common law.
Whenever a forfeiture for the nonpayment of rent is to be established, it is
necessary to prove such a demand. Audubon Commercial Area Co. v. Skelly
Oil Co., 268 F. Supp. 883 (D. Colo. 1967).
Demand must be in writing and left with the party. A demand,
formal according to all of the requirements of the law, and set out in writing,
if read to the party, is not sufficient. It must be made in writing and left with
the party or it is no demand. Doss v. Craig, 1 Colo. 177 (1869).
A party cannot be guilty of wrongful detainer until after this
demand has been made upon him. Doss v. Craig, 1 Colo. 177 (1869).
A distinction in respect to necessity of demand exists between
action for forcible entry, and action for unlawful detainer after a
peaceable and lawful entry. Farncomb v. Stern, 18 Colo. 279, 32 P. 612
(1893).
No demand is necessary where entry was forcible. In an action of
forcible entry and detainer, where the entry complained of was forcible and
illegal, the plaintiff need not make a demand for the possession of the
premises before commencing his action. Farncomb v. Stern, 18 Colo. 279, 32
P. 612 (1893).
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Demand may be signed by an agent or attorney. This section
expressly provides that the demand for possession may be signed by the
agent or attorney of the person claiming such possession. Ensley v. Page, 13
Colo. App. 452, 59 P. 225 (1899).
Sufficiency of notice cannot be questioned in appellate court
when due service was conceded. Where, in wrongful detainer by
landlord against tenant, the latter concedes, in the court below, due service
of notice to quit, he will not be heard to question the sufficiency of the notice
upon error. Hepp Wall Paper & Mercantile Co. v. Deahl, 53 Colo. 274, 125 P.
491 (1912).
Omission to make demand is not cured by plea of title in
defendant or by verdict. In an action for unlawful detainer under this
section the plaintiff must aver and prove a demand in writing for possession
of the premises which he seeks to recover, and the omission to make such
demand is not cured by plea of title in defendant nor by verdict. Doss v.
Craig, 1 Colo. 177 (1869).
The common-law necessity for a demand of rent may be obviated
by a provision in the lease or by the acts of the parties. Audubon Com. Area
Co. v. Skelly Oil Co., 268 F. Supp. 883 (D. Colo. 1967).
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§ 13-40-107. Notice to quit
(1) A tenancy may be terminated by notice in writing, served not less than
the respective period fixed before the end of the applicable tenancy, as
follows:
(a) A tenancy for one year or longer, ninety-one days;
(b) A tenancy of six months or longer but less than a year, twenty-eight days;
(c) A tenancy of one month or longer but less than six months, twenty-one
days;
(d) A tenancy of one week or longer but less than one month, or a tenancy at
will, three days;
(e) A tenancy for less than one week, one day.
(2) Such notice shall describe the property and the particular time when the
tenancy will terminate and shall be signed by the landlord or tenant, the
party giving such notice or his agent or attorney.
(3) Any person in possession of real property with the assent of the owner is
presumed to be a tenant at will until the contrary is shown.
(4) No notice to quit shall be necessary from or to a tenant whose term is, by
agreement, to end at a time certain.
(5) Except as otherwise provided in section 38-33-112, C.R.S., the provisions
of subsections (1) and (4) of this section shall not apply to the termination of
a residential tenancy during the ninety-day period provided for in said
section.
History:
Amended by 2017 Ch. 352, §2, eff. 8/9/2017. L. 1885: p. 226, § 6. R.S. 08: §
2606. C.L. § 6372. CSA: C. 70, § 7. CRS 53: § 58-1-7. L. 55: p. 407, § 3. C.R.S.
1963: § 58-1-7. L. 79: (5) added, p. 1399, § 2, effective June 21. L. 2012:
(1)(a), (1)(b), and (1)(c) amended, (SB 12-175), ch. 208, p. 825, § 9, effective
July 1. L. 2017: (1)(c) amended, (SB 17-245), ch. 352, p. 1837, § 2, effective
August 9.
Case Note:
ANNOTATION
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Law reviews. For note, "Holdover Tenants in Colorado", see 34 Rocky Mt.
L. Rev. 320 (1962). For article, "The Effect of Zoning Violations on the
Enforceability of Leases", see 19 Colo. Law. 2077 (1990).
Constitutionality. The forcible entry and detainer statute, as applied,
neither deprives the tenant of property without due process of law nor
violates his right to equal protection of the laws. Hurricane v. Kanover, Ltd.,
651 P.2d 1218 (Colo. 1982).
Notice to quit purporting to be by landlord's attorney is good.
Ensley v. Page, 13 Colo. App. 452, 59 P. 225 (1899).
It is not essential that the landlord's notice to quit should be upon
a single piece of paper. Two papers, relating to the same matter, and
served at the same time, are necessarily construed as one document. Hepp
Wall Paper & Mercantile Co. v. Deahl, 53 Colo. 274, 125 P. 491 (1912).
Provision for notice to tenant has no application where tenant
voluntarily vacates. This section, which provides that a tenant from
month to month is entitled to 10 days notice to quit to terminate the
tenancy, has no application to an action to recover rent for premises
occupied without a lease from month to month, or other definite period,
brought after the premises had been voluntarily vacated by the tenant.
Salomon v. O'Donnell, 5 Colo. App. 35, 36 P. 893 (1894).
Notice to quit is not required where, by the express words of the
lease, the term ends at a day certain. Dulmaine v. Reed Bldg. Co., 46
Colo. 469, 104 P. 1038 (1909); Hancock v. Central Shoe & Clothing Co., 53
Colo. 190, 125 P. 123 (1912); Swaim v. Swanson, 118 Colo. 509, 197 P.2d 624
(1948); Mahaney v. Field, 120 Colo. 518, 211 P.2d 827 (1949).
Notice to quit not required. Defendants were tenants at sufferance with
a possessory interest pursuant to an agreement which expired at a time
certain. Therefore, a notice to quit was not a condition precedent to
maintaining an action for unlawful detention. July Bldg. Corp. v. Heathrow
& Co., Ltd., 679 P.2d 1120 (Colo. App. 1984).
Payment of rent at stated periods is a criterion as to duration of
term. The reservation of rent and its payment at stated periods, as for a
year or month, is, in the absence of express agreement as to length of the
lease, one of the principal criterions to determine the duration of the term.
Hurd v. Whitsett, 4 Colo. 77 (1878).
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Month to month tenant entitled to ten days notice from landlord
who was purchaser of premises at federal tax sale. Danyew v. Phelps, 676
P.2d 707 (Colo. App. 1983).
This section recognizes a monthly tenancy as distinct from one
from year to year. Hurd v. Whitsett, 4 Colo. 77 (1878).
Holding merely at will of landlord deemed tenancy from year to
year. A holding merely at the will of the landlord, according to the ancient
meaning of the term "tenancy at will", is an estate unknown in modern
times, unless where created by express agreement between the parties, or by
clear implication. All such tenancies are, for the purpose of a notice to quit,
deemed to be tenancies from year to year. Hurd v. Whitsett, 4 Colo. 77
(1878).
Where term is for less than year holding over is implied to be for
like term. Where a tenant for a year or for years holds over after the
expiration of his term, with the assent of his landlord, the holding is implied
to be from year to year. But where the term is for a shorter period than a
year, according to the current of authorities, both English and American, the
holding over is implied to be for a like term, and the notice to quit is
determined thereby, and is sufficient if it equals the length of the term or the
interval between the times of payment of rent. Hurd v. Whitsett, 4 Colo. 77
(1878).
Where there was a holding over by a tenant from month to
month, after conveyance by the original lessor, with the assent of
both the landlord and tenant, it was held that such holding over was upon
the same terms as the prior letting, and, in the absence of a new lease, the
character of the tenancy continued the same. Hurd v. Whitsett, 4 Colo. 77
(1878).
Where a tenant occupied premises for several years, and then
entered into a lease for one year certain, it was held that his former
occupancy did not inure to his benefit and constitute him a tenant from year
to year and so entitle him to three months notice to quit under this section.
Brandenburg v. Reithman, 7 Colo. 323, 3 P. 577 (1884).
Applied in Maxwell v. District Court, 641 P.2d 931 (Colo. 1982).
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§ 13-40-107.5. Termination of tenancy for substantial violation definition - legislative declaration
(1) The general assembly finds and declares that:
(a) Violent and antisocial criminal acts are increasingly committed by
persons who base their operations in rented homes, apartments, and
commercial properties;
(b) Such persons often lease such property from owners who are unaware of
the dangerous nature of such persons until after the persons have taken
possession of the property;
(c) Under traditional landlord and tenant law, such persons may have
established the technical, legal right to occupy the premises for a fixed term
which continues long after they have demonstrated themselves unfit to
coexist with their neighbors and co-tenants; furthermore, such persons
often resist eviction as long as possible;
(d) In certain cases it is necessary to curtail the technical, legal right of
occupancy of such persons in order to protect the equal or greater rights of
neighbors and co-tenants, the interests of property owners, the values of
trust and community within neighborhoods, and the health, safety, and
welfare of all the people of this state.
(2) It is declared to be an implied term of every lease of real property in this
state that the tenant shall not commit a substantial violation while in
possession of the premises.
(3) As used in this section, "substantial violation" means any act or series of
acts by the tenant or any guest or invitee of the tenant that, when considered
together:
(a) Occurs on or near the premises and endangers the person or willfully and
substantially endangers the property of the landlord, any co-tenant, or any
person living on or near the premises; or
(b) Occurs on or near the premises and constitutes a violent or drug-related
felony prohibited under article 3, 4, 6, 7, 9, 10, 12, or 18 of title 18, C.R.S.; or
(c) Occurs on the tenant's leased premises or the common areas, hallway,
grounds, parking lot, or other area located in the same building or complex
in which the tenant's leased premises are located and constitutes a criminal
act in violation of federal or state law or local ordinance that:
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(I) Carries a potential sentence of incarceration of one hundred eighty days
or more; and
(II) Has been declared to be a public nuisance under state law or local
ordinance based on a state statute.
(4)
(a) A tenancy may be terminated at any time on the basis of a substantial
violation. The termination shall be effective three days after service of
written notice to quit.
(b) The notice to quit shall describe the property, the particular time when
the tenancy will terminate, and the grounds for termination. The notice shall
be signed by the landlord or by the landlord's agent or attorney.
(5)
(a) In any action for possession under this section, the landlord has the
burden of proving the occurrence of a substantial violation by a
preponderance of the evidence.
(b) In any action for possession under this section, it shall be a defense that:
(I) (Deleted by amendment, L. 2005, p. 402, § 2, effective July 1, 2005.)
(II) The tenant did not know of, and could not reasonably have known of or
prevented, the commission of a substantial violation by a guest or invitee but
immediately notified a law enforcement officer of his or her knowledge of
the substantial violation.
(c)
(I) The landlord shall not have a basis for possession under this section if the
tenant or lessee is the victim of domestic violence, as that term is defined in
section 18-6-800.3, C.R.S., or of domestic abuse, as that term is defined in
section 13-14-101(2), which domestic violence or domestic abuse was the
cause of or resulted in the alleged substantial violation and which domestic
violence or domestic abuse has been documented pursuant to the provisions
set forth in section 13-40-104(4).
(II) Nothing in this paragraph (c) shall prevent the landlord from seeking
possession against a tenant or lessee of the premises who perpetuated the
violence or abuse that was the cause of or resulted in the alleged substantial
violation.
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History:
L. 94: Entire section added, p. 1467, § 2, effective May 31. L. 98: IP(3) and
(3)(b) amended and (3)(c) added, p. 419, § 1, effective April 21. L. 2003:
(5)(b)(I) amended, p. 1010, § 11, effective July 1. L. 2005: (5) amended, p.
402, § 2, effective July 1.
Case Note:
ANNOTATION
Section does not conflict with city ordinances that impose strict
liability for over-occupancy. To the contrary, the section and the ordinances
appear to be complimentary in that they provide mechanisms to deal with
lease violations. Boulder County Apt. Ass'n v. City of Boulder, 97 P.3d 332
(Colo. App. 2004).
Lessee committed no substantial breach that would allow
landowners to defeat the lease pursuant to this section. Whether a
breach of a contract is material, and therefore excuses further performance
by a party, is a question of fact. Because the trial court's findings that no
breach of a lease to remove sand, gravel, and rock from a landowner's
property are supported by the record, lessee committed no substantial
breach. Carder, Inc. v. Cash, 97 P.3d 174 (Colo. App. 2003).
Court erred in granting restitution of the premises where owner
failed to prove by a preponderance of the evidence that tenant
violated lease covenant by committing criminal activity. Unlawful
detention for violation of a lease covenant requires proof by a
preponderance of the evidence that the covenant was actually violated, not
merely that the owner had reasonable grounds to believe that it was violated.
Miles v. Fleming, 214 P.3d 1054 (Colo. 2009).
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§ 13-40-108. Service of notice to quit
A notice to quit or demand for possession of real property may be served by
delivering a copy thereof to the tenant or other person occupying such
premises, or by leaving such copy with some person, a member of the
tenant's family above the age of fifteen years, residing on or in charge of the
premises, or, in case no one is on the premises at the time service is
attempted, by posting such copy in some conspicuous place on the premises.
History:
L. 1885: p. 226, § 7. R.S. 08: § 2607. C.L. § 6373. CSA: C. 70, § 8. CRS 53: §
58-1-8. L. 61: p. 390, § 1. C.R.S. 1963: § 58-1-8.
Case Note:
ANNOTATION
Law reviews. For comment on Hemberger v. Hagemann, appearing below,
see 22 Rocky Mt. L. Rev. 196 (1950).
Acknowledgment of receipt of notice is equivalent to any
statutory method of service so long as the notice reaches the hands of
the person sought to be notified in sufficient time. Sufficiency of the notice
or the manner of service thereof cannot be questioned where notice was
conceded to have been received. Hemberger v. Hagemann, 120 Colo. 431,
210 P.2d 995 (1949).
Applied in Hurricane v. Kanover, Ltd., 651 P.2d 1218 (Colo. 1982).
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§ 13-40-109. Jurisdiction of courts
The district courts in their respective districts and county courts in their
respective counties have jurisdiction of all cases of forcible entry, forcible
detainer, or unlawful detainer arising pursuant to this article 40, and the
person entitled to the possession of any premises may recover possession
thereof by action brought in any of said courts in the manner provided in
this article 40. On and after January 1, 2019, in all actions brought before
county courts pursuant to section 13-40-104(1)(f) to (1)(i), where the
allegations of the complaint are put in issue by a verified answer and in
actions in which the verified answer alleges a monthly rental value of the
property in excess of twenty-five thousand dollars, the county court, upon
the filing of said answer, shall suspend all proceedings therein and certify
said cause and transmit the papers therein to the district court of the same
county. Causes so certified by the county court shall be proceeded within the
courts to which they have been so certified in all respects as if originally
begun in the court to which they have been certified. On and after January 1,
2019, the jurisdiction of the county court to enter judgment for rent, or
damages, or both and to render judgment on a counterclaim in forcible entry
and detainer shall be limited to a total of twenty-five thousand dollars in
favor of either party, exclusive of costs and attorney fees.
History:
Amended by 2018 Ch. 298, §2, eff. 1/1/2019. L. 1885: p. 226, § 8. L. 1887: p.
271, § 3. R.S. 08: § 2608. C.L. § 6374. CSA: C. 70, § 9. CRS 53: § 58-1-9.
C.R.S. 1963: § 58-1-9. L. 64: p. 469, § 1. L. 75: Entire section amended, p.
562, § 2. L. 82: Entire section amended, p. 642, § 1, effective June 1. L. 90:
Entire section amended, p. 850, § 9, effective May 31; entire section
amended, p. 856, § 7, effective July 1. L. 2001: Entire section amended, p.
1518, § 13, effective September 1. L. 2018: Entire section amended, (SB 18056), ch. 298, p. 1817, § 2, effective January 1, 2019.
Editor's Note:
Section 5 of chapter 298 (SB 18-056), Session Laws of Colorado 2018,
provides that the act changing this section applies to civil actions filed on or
after January 1, 2019.
Case Note:
ANNOTATION
Law reviews. For article, "Colorado's New Court System", see 41 Den. L.
Ctr. J. 140 (1964).
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In forcible entry and detainer suit court may give judgment on
pleadings. Where, in an action in forcible entry and detainer, defendant
raised no issue and none was shown by the pleadings, there was nothing left
for a jury to determine, and, regardless of any contention otherwise, the
county court could, and did, properly sustain the motion for judgment on
the pleadings. Jorden v. Ellis, 128 Colo. 350, 262 P.2d 275 (1953).
Forcible entry and detainer action in county court is limited to
question of possession, and title to the land involved may not be an issue
for resolution there. Aasgaard v. Spar Consol. Mining & Dev. Co., 185 Colo.
157, 522 P.2d 726 (1974).
When a party validly raises the issue of ownership in a district
court forcible entry and detainer action that directly affects the
party's right to possession, the district court must determine
ownership prior to ruling on possession. A forcible entry and detainer
proceeding in district court is not rendered inappropriate simply because
the issue of ownership arises. Schuler v. Oldervik, 143 P.3d 1197 (Colo. App.
2006).
Cross Reference Note:
For the legislative declaration contained in the 1990 act amending this
section, see section 1 of chapter 100, Session Laws of Colorado 1990.
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§ 13-40-110. Action - how commenced
(1) An action under this article is commenced by filing with the court a
complaint in writing describing the property with reasonable certainty, the
grounds for the recovery thereof, the name of the person in possession or
occupancy, and a prayer for recovery of possession. The complaint may also
set forth the amount of rent due, the rate at which it is accruing, the amount
of damages due, and the rate at which they are accruing and may include a
prayer for rent due or to become due, present and future damages, costs,
and any other relief to which plaintiff is entitled.
(2) In an action for termination of a tenancy in a mobile home park, the
complaint, in addition to the requirements of subsection (1) of this section,
must specify the reasons for termination as the reasons are stated in section
38-12-203. The complaint must specify the approximate time, place, and
manner in which the tenant allegedly committed the acts giving rise to the
complaint. If the action is based on the mobile home or mobile home lot
being out of compliance with the rules and regulations adopted pursuant to
section 38-12-214, the complaint must specify that the home owner was
given ninety days after the date of service or posting of the notice to quit to
cure the noncompliance, that ninety days have passed, and the
noncompliance has not been cured.
History:
Amended by 2020 Ch. 195, §17, eff. 6/30/2020. L. 1885: p. 226, § 9. L. 1887:
p. 272, § 4. R.S. 08: § 2609. C.L. § 6375. L. 33: p. 481, § 1. CSA: C. 70, § 10.
CRS 53: § 58-1-10. L. 55: p. 406, § 1. L. 61: p. 390, § 2. C.R.S. 1963: § 58-110. L. 85: Entire section amended, p. 578, § 1, effective July 1. L. 96: (2)
amended, p. 670, § 1, effective July 1. L. 2020: (2) amended, (HB 20-1196),
ch. 927, p. 927, § 17, effective June 30.
Case Note:
ANNOTATION
Law reviews. For article, "Highlights of the 1955 Colorado Legislative
Session -- Real Property", see 28 Rocky Mt. L. Rev. 58 (1955). For article,
"Representation of the Landlord in an Unlawful Detainer Action", see 12
Colo. Law. 69 (1983).
Substantial facts must be set out in complaint. This section requires
that the substantial facts, upon which the plaintiff relies, shall be set out in
the complaint. Klopfer v. Keller, 1 Colo. 410 (1871).
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Fact of written demand for the premises. It is the duty of the plaintiff,
if demand in writing for the premises was made, to set it out in his petition
as a substantial fact, as required in this section. Doss v. Craig, 1 Colo. 177
(1869).
Allegation held one of material facts and not of mere evidence. An
allegation that defendant by "beating plaintiff, and by superior strength and
numbers, with threats of violence, did forcibly eject plaintiff", is an
allegation not of mere evidence, but of material facts. Kenny v. Daugherty,
67 Colo. 56, 185 P. 471 (1919).
This and §13-40-113 are the only sections of the act in any way
relating to the pleadings required of the parties, where the action is
commenced in a justice court and by implication exclude necessity for
further written pleadings. Joss v. Hallett, 39 Colo. 392, 89 P. 809 (1907).
Verification permitted at close of case. In a forcible entry and detainer
action brought under this article in the district court, plaintiffs were
properly permitted at the close of their case to verify their complaint.
Franklin v. Macedonia Baptist Church, 123 Colo. 432, 231 P. 2d 793 (1951).
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§ 13-40-110.5. [Effective Untilon the day following expiration of
90-day period after final adjournment]Automatic suppression of
court records - definition
(1) As used in this section, unless the context otherwise requires,
"suppressed court record" means a court record that is accessible only to
judges; court staff; a party to the case and, if represented, the party's
attorneys; authorized judicial department staff; and a person with a valid
court order authorizing access to the court record.
(2) Upon the commencement of an action pursuant to this article 40, any
court record of the action is a suppressed court record.
(3) When an order granting the plaintiff possession of the premises is
entered in an action to which this section applies, the record is no longer a
suppressed court record and the court shall make the record available to the
public unless the parties to the action agree that the record should remain
suppressed. If the parties agree that the record should remain suppressed,
the record remains a suppressed court record.
(4) The names of the parties included in a court record that is suppressed
pursuant to this section may be used by the court for administrative
purposes, but the court shall not, for any reason, publish the names of the
parties online.
History:
L. 2020: Entire section added, (HB 20-1009), ch. 120, p. 120, §1, effective
December 1.
Editor's Note:
Section 4(2) of chapter 37 (HB 20-1009), Session Laws of Colorado 2020,
provides that the act adding this section applies to actions commenced on or
after December 1, 2020.
Note:
2022 Ch. 19, was passed without a safety clause. See Colo. Const. art. V, §
1(3).
2020 Ch. 37, was passed without a safety clause. See Colo. Const. art. V, §
1(3).
SSOT:
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This section is set out more than once due to postponed, multiple, or
conflicting amendments.
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§ 13-40-110.5. [Effectiveon the day following expiration of 90-day
period after final adjournment]Automatic suppression of court
records - definition
(1) As used in this section, unless the context otherwise requires,
"suppressed court record" means a court record that is accessible only to
judges; court staff; a party to the case and, if represented, the party's
attorneys; authorized judicial department staff; and a person with a valid
court order authorizing access to the court record.
(2) Upon the commencement of an action pursuant to this article 40, any
court record of the action is a suppressed court record.
(3) When an order granting the plaintiff possession of the premises is
entered in an action to which this section applies, the record is no longer a
suppressed court record and the court shall make the record available to the
public unless the parties to the action agree that the record should remain
suppressed. If the parties agree that the record should remain suppressed,
the record remains a suppressed court record.
(4) The names of the parties included in a court record that is suppressed
pursuant to this section may be used by the court for administrative
purposes, but the court shall not, for any reason, publish the names of the
parties online.
(5) In addition to the persons described in subsection (1) of this section, a
court shall allow a person to access a suppressed court record if the person
affirms to the court, in writing or electronically, that:
(a) The person is an attorney, other than a party's attorney described in
subsection (1) of this section, or is acting on behalf of the attorney;
(b) A party included in the court record has given written or verbal
permission for the person to access the suppressed court record;
(c) The person is only accessing the record for the purpose of:
(I) Providing legal advice to, or evaluating whether to enter an appearance
on behalf of, the party who gave permission for the person to access the
record; or
(II) Evaluating whether the matter is suitable for mediation or in
preparation for a mediation between the parties included in the court
record; and
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(d) The person is not accessing the record for commercial purposes, other
than as described in subsection (5)(c) of this section.
History:
Amended by 2022 Ch. 19, §1, eff. on the day following expiration of 90-day
period after final adjournment. L. 2020: Entire section added, (HB 201009), ch. 120, p. 120, §1, effective December 1.
Editor's Note:
Section 4(2) of chapter 37 (HB 20-1009), Session Laws of Colorado 2020,
provides that the act adding this section applies to actions commenced on or
after December 1, 2020.
Note:
2020 Ch. 37, was passed without a safety clause. See Colo. Const. art. V, §
1(3).
SSOT:
This section is set out more than once due to postponed, multiple, or
conflicting amendments.
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§ 13-40-111. Issuance and return of summons
(1) Upon filing the complaint as required in section 13-40-110, the clerk of
the court or the attorney for the plaintiff shall issue a summons. The
summons must command the defendant to appear before the court at a
place named in the summons and at a time and on a day not less than seven
days but not more than fourteen days from the day of issuing the same to
answer the complaint of plaintiff. A court shall not enter a default judgment
for possession before the close of business on the date upon which an
appearance is due. The summons must also contain a statement addressed
to the defendant stating: "If you do not respond to the landlord's complaint
by filing a written answer with the court on or before the date and time in
this summons or appearing in court at the date and time in this summons,
the judge may enter a default judgment against you in favor of your landlord
for possession. A default judgment for possession means that you will have
to move out, and it may mean that you will have to pay money to the
landlord. In your answer to the court, you can state why you believe you
have a right to remain in the property, whether you admit or deny the
landlord's factual allegations against you, and whether you believe you were
given proper notice of the landlord's reasons for terminating your tenancy
before you got this summons. When you file your answer, you must pay a
filing fee to the clerk of the court. If you are claiming that the landlord's
failure to repair a residential premises is a defense to the landlord's
allegation of nonpayment of rent, the court will require you to pay into the
registry of the court, at the time of filing your answer, the rent due less any
expenses you have incurred based upon the landlord's failure to repair the
residential premise; unless the court determines that you qualify to have this
requirement waived due to your income."
(2) Repealed.
(3) For actions commenced pursuant to section 13-40-104(1)(f) and (1)(g)
only, if no answer to the complaint is filed as provided in subsection (1) of
this section, the court shall examine the complaint, and, if satisfied that
venue is proper and the plaintiff is entitled to possession of the premises, the
court shall dispense with appearances by the plaintiff or a hearing and shall
forthwith enter a judgment for possession, present or future damages, and
costs.
(4) A summons issued pursuant to this section must contain a statement in
bold-faced type notifying the defendant that:
(a) Any records associated with the action are suppressed and not accessible
to the public until an order is entered granting the plaintiff possession of the
premises; and
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(b) If the plaintiff is granted possession of the premises, the court records
may remain private if both parties agree to suppress the records.
(5) A summons issued pursuant to this section must also contain a list of
available resources with a website link and phone number for residential
tenants to obtain civil legal aid and rental assistance. The department of
local affairs shall make available and keep current the list of resources
available. Local government entities may also provide or supplement the list
of resources and provide such resources to the department of local affairs for
publication on its website.
(6) A summons issued pursuant to this section must also contain:
(a) A copy of a blank answer form required pursuant to section 13-40-113;
and
(b) A form that allows either party to request all documents in the landlord's
and tenant's possession relevant to the current action.
History:
Amended by 2021 Ch. 349, §1, eff. 10/1/2021. Amended by 2021 Ch. 348, §1,
eff. 6/25/2021. Amended by 2020 Ch. 37, §2, eff. 12/1/2020. L. 1885: p. 227,
§ 10. L. 1887: p. 272, § 5. L. 1891: p. 227, § 1. R.S. 08: § 2610. C.L. § 6376.
CSA: C. 70, § 11. CRS 53: § 58-1-11. L. 61: p. 391, § 3. C.R.S. 1963: § 58-1-11.
L. 64: p. 470, § 2. L. 75: Entire section amended, p. 582, § 1, effective July 1.
L. 87: Entire section amended, p. 565, § 2, effective March 13. L. 2004:
Entire section amended, p. 594, § 1, effective July 1. L. 2006: (3) added, p.
1479, § 35, effective July 1. L. 2007: (3) amended, p. 1830, § 1, effective
January 1, 2008. L. 2008: (1) amended, p. 1819, § 1, effective September 1. L.
2012: (1) amended and (2) repealed, (SB 12-175), ch. 825, p. 825, § 10,
effective July 1. L. 2020: (4) added, (HB 20-1009), ch. 121, p. 121, §2,
effective December 1. L. 2021: (1) amended, (HB 21-1121), ch. 2259, p. 2259,
§ 1, effective June 25; (1) amended and (5) and (6) added, (SB 21-173), ch.
349, p. 2262, § 1, effective October 1.
Editor's Note:
Amendments to subsection (1) by HB 21-1121 and SB 21-273 were
harmonized.
Note:
2021 Ch. 349, was passed without a safety clause. See Colo. Const. art. V, §
1(3).
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2020 Ch. 37, was passed without a safety clause. See Colo. Const. art. V, §
1(3).
Case Note:
ANNOTATION
Unsuccessful party by appeal waives irregularities in the
summons. The unsuccessful party, by taking an appeal from a judgment of
a justice of the peace, waives all irregularities in the summons and service
thereof. Fort v. Demmer, 91 Colo. 285, 14 P.2d 489 (1932).
Applied in Maxwell v. District Court, 641 P.2d 931 (Colo. 1982).

Colo. Rev. Stat. &sect; 13-40-112 Service (Colorado Revised
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§ 13-40-112. Service
(1) Such summons may be served by personal service as in any civil action. A
copy of the complaint must be served with the summons.
(2) If personal service cannot be had upon the defendant by a person
qualified under the Colorado rules of civil procedure to serve process, after
having made diligent effort to make such personal service, such person may
make service by posting a copy of the summons and the complaint in some
conspicuous place upon the premises. In addition thereto, the plaintiff shall
mail, no later than the next business day following the day on which he or
she files the complaint, a copy of the summons, or, in the event that an alias
summons is issued, a copy of the alias summons, and a copy of the
complaint to the defendant at the premises by postage prepaid, first-class
mail.
(3) Personal service or service by posting shall be made at least seven days
before the day for appearance specified in such summons, and the time and
manner of such service shall be endorsed upon such summons by the person
making service thereof.
(4) For purposes of this section, "business days" means any calendar day
excluding Saturdays, Sundays, and legal holidays.
History:
L. 1885: p. 227, § 11. L. 1887: p. 273, § 6. R.S. 08: § 2611. C.L. § 6377. CSA: C.
70, § 12. CRS 53: § 58-1-12. L. 61: p. 392, § 4. C.R.S. 1963: § 58-1-12. L. 64: p.
470, § 3. L. 83: (2) and (3) amended, p. 632, § 1, effective May 26. L. 84: (2)
and (3) amended, p. 465, § 1, effective March 16. L. 87: (2) amended, p. 566,
§ 3, effective March 13. L. 2004: (2) and (3) amended and (4) added, p. 594,
§ 2, effective July 1. L. 2012: (3) amended, (SB 12-175), ch. 208, p. 825, § 11,
effective July 1.
Case Note:
ANNOTATION
An actual appearance always cures a defective service of a
summons, when, except for such defect, the court would have jurisdiction
of the person and the subject matter of the suit. Tyler v. McKenzie, 43 Colo.
233, 95 P. 943 (1908).
Landlord properly can take possession of abandoned apartment
without resort to legal process. Martinez v. Steinbaum, 623 P.2d 49 (Colo.
1981).
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Cross Reference Note:
For the procedure for service of process, see C.R.C.P. 4.

Colo. Rev. Stat. &sect; 13-40-113 Answer of defendant - additional
and amended pleadings (Colorado Revised Statutes (2022
Edition))
§ 13-40-113. Answer of defendant - additional and amended
pleadings
(1) The defendant shall file with the court, at or before the day specified for
the defendant's appearance in the summons, an answer in writing. The
defendant's answer must set forth the grounds on which the defendant bases
the defendant's claim for possession, admitting or denying all of the material
allegations of the complaint, and presenting every defense which then exists
and upon which the defendant intends to rely, either by including the same
in the defendant's answer or by simultaneously filing motions setting forth
every such defense.
(2) The court for good cause may permit the filing of additional and
amended pleadings if it will not result in a delay prejudicial to the
defendant.
(3) A defendant does not waive any defense related to proper notice by filing
an answer pursuant to this section. A defendant can raise a defense related
to proper notice in the defendant's answer or by filing a motion prehearing.
A defendant cannot raise this defense for the first time at the hearing if the
defendant failed to raise it in the defendant's answer or in a prehearing
motion.
(4) After an answer is provided to the court pursuant to this section:
(a) The court shall set a date for trial no sooner than seven, but not more
than ten, days after the answer is filed, unless the defendant requests a
waiver of this requirement in the defendant's answer or after filing an
answer; except that a court may extend beyond ten days if either party
demonstrates good cause for an extension or if the court otherwise finds
justification for the extension. The requirement set forth in this subsection
(4)(a) does not apply to a forcible entry and detainer petition that alleges a
substantial violation, as defined in section 13-40-107.5(3), or terminates a
tenancy pursuant to section 38-12-203(1)(f).
(b) In the time after an answer is filed and before a trial occurs, the court
shall order that the landlord or tenant provide any documentation relevant
to the current action that either party requests pursuant to section 13-40111(6)(b).
History:
Amended by 2021 Ch. 349, §2, eff. 10/1/2021. L. 1885: p. 227, § 12. R.S. 08:
§ 2612. C.L. § 6378. CSA: C. 70, § 13. CRS 53: § 58-1-13. L. 55: p. 406, § 2. L.
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61: p. 392, § 5. C.R.S. 1963: § 58-1-13. L. 2021: Entire section amended, (SB
21-173), ch. 2263, p. 2263, § 2, effective October 1.
Note:
2021 Ch. 349, was passed without a safety clause. See Colo. Const. art. V, §
1(3).
Case Note:
ANNOTATION
Structure of F.E.D. statute evinces a legislative intent to
accelerate trial settings in order to provide expeditious remedy.
Butler v. Farner, 704 P.2d 853 (Colo. 1985).
Due process is satisfied so long as F.E.D. statute permits
continuances in cases requiring intensive trial preparation. Butler
v. Farner, 704 P.2d 853 (Colo. 1985).
Defendant failing to file answer admits allegations of complaint.
A defendant, by failing to file an answer to the complaint in an unlawful
detainer action, admits the allegations therein contained. Feste v. People, 93
Colo. 206, 25 P.2d 177 (1933).
A defendant in an unlawful detainer action who fails to answer within the
required time thereby admits the allegations set forth in the complaint. Spar
Consol. Mining & Dev. Co. v. Aasgaard, 33 Colo. App. 35, 516 P.2d 127
(1973), aff'd, 185 Colo. 157, 522 P.2d 726 (1974).
Failure to answer results in default judgment. Failure of defendant
in a county court proceeding for forcible entry and detainer to file a timely
answer in writing properly results in a default judgment against him. Spar
Consol. Mining & Dev. Co. v. Aasgaard, 33 Colo. App. 35, 516 P.2d 127
(1973), aff'd, 185 Colo. 157, 522 P.2d 726 (1974).
If no answer is filed, there is no issue to be tried. In an unlawful
detainer action where a written complaint is filed in compliance with §1340-110, if defendant fails to file a written answer, there is no issue to be
tried, and defendant is in default in both original and appellate courts, if an
appeal be taken from a judgment against him. Fort v. Demmer, 91 Colo. 285,
14 P.2d 489 (1932).
Where defendant's answer admits possession, plaintiff need not
prove it. In an action of forcible entry and detainer, where the defendant in
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her answer admits possession, it is not necessary for plaintiff to prove
possession. Ensley v. Page, 13 Colo. App. 452, 59 P. 225 (1899).
Answers held insufficient. An answer denying that plaintiff gave
defendant an option to purchase the premises and that defendant was to pay
a specified sum, and denying that defendant had forfeited any rights to the
property by virtue of an option to purchase the same, or otherwise,
allegations of such facts appearing in the complaint, was held insufficient.
Bonnell v. Gill, 41 Colo. 59, 92 P. 13 (1907).
Answer in a forcible entry and detainer action stating mere
conclusions is insufficient under this section. Ensley v. Page, 13 Colo.
App. 452, 59 P. 225 (1899); McCrimmon v. Raymond, 77 Colo. 81, 234 P.
1058 (1925).
An answer merely denying that defendants took possession by
force was held not compliance with this section. Kenney v.
Daugherty, 67 Colo. 56, 185 P. 471 (1919).
Motion for bill of particulars is not provided for in this section,
and it does not constitute an answer because it fails to admit or deny the
material allegations. Spar Consol. Mining & Dev. Co. v. Aasgaard, 33 Colo.
App. 35, 516 P.2d 127 (1973), aff'd, 185 Colo. 157, 522 P.2d 726 (1974).
A defendant as such is not barred from denying a plaintiff's title,
but it is a tenant who is not allowed to deny the landlord's title. The latter
relation must exist to apply the rule. The plaintiff may allege that the
defendant is a tenant and introduce evidence to prove it, but that is not
conclusive upon the defendant. The latter may go forward and prove that he
never was a tenant, but a purchaser or mortgagor in possession, for instance,
and, for that reason, entitled to remain. Reitze v. Humphreys, 53 Colo. 171,
125 P. 522 (1912).
Defendant may set up defense that he is a mortgagor. In an action
of wrongful detainer by landlord against tenant, the defendant may set up as
a defense that he is the owner in equity of the premises, and the plaintiff,
though invested with the title, a mere mortgagee. And he may prove such
relation of mortgagor and mortgagee, thus disproving the relation of
landlord and tenant, averred in the complaint. The rule that the tenant may
not deny the landlord's title has no application. Reitze v. Humphreys, 53
Colo. 171, 125 P. 522 (1912).
Equitable defenses may be interposed in actions of forcible entry and
detainer. Adcock v. Lieber, 51 Colo. 373, 117 P. 993 (1911); McCrimmon v.
Raymond, 77 Colo. 81, 234 P. 1058 (1925).
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Defendant may offer all facts entitling him to possession at law or
equity. All the substantial facts upon which a defendant relies, entitling
him to the possession of the property, include such facts as will entitle him
to the possession at law or in equity. Adcock v. Lieber, 51 Colo. 373, 117 P.
993 (1911).
Fact that possessor did not know plaintiff's residence is no
defense. The allegation in the answer that defendant was not able to
surrender and deliver up to plaintiff possession of the premises described in
the demand, because she was not acquainted with him, and did not know his
place of residence, constitutes no defense at all. No livery of seisin was
necessary, and all that was necessary for defendant to have done in order to
have complied with the demand was to have vacated the premises. Ensley v.
Page, 13 Colo. App. 452, 59 P. 225 (1899).
Section does not require pleading of evidence. The provision of this
section that the answer shall set forth "all the substantial facts", does not
require the pleading of evidence. W.H. Swanson Theater Co. v. Pueblo Opera
Block Inv. Co., 70 Colo. 83, 197 P. 762 (1921).
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§ 13-40-114. Delay in trial - undertaking
If either party requests a delay in trial longer than five days, the court in its
discretion may, upon good cause shown, require either of the parties to give
bond or other security approved and fixed by the court in an amount for the
payment to the opposite party of such sum as he may be damaged due to the
delay.
History:
L. 1885: p. 228, § 13. R.S. 08: § 2613. C.L. § 6379. CSA: C. 70, § 14. CRS 53: §
58-1-14. L. 61: p. 393, § 6. C.R.S. 1963: § 58-1-14. L. 87: Entire section
amended, p. 566, § 4, effective March 13.
Case Note:
ANNOTATION
This section does not authorize the trial court to issue a default
judgment for failure to comply with the court's order requiring
the posting of bond. Rather, the remedy for failure to post the bond
required by the court is immediate trial. Beeghly v. Mack, 20 P.3d 610 (Colo.
App. 2001).
This section is applicable when a forcible entry and detainer
action is brought, regardless of whether other issues regarding
ownership may be raised and resolved during the pendency of
such action. Beeghly v. Mack, 20 P.3d 610 (Colo. App. 2001).
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§ 13-40-115. Judgment - writ of restitution - cure period
(1) Upon the trial of any action under this article if service was had only by
posting in accordance with section 13-40-112(2) and if the court finds that
the defendant has committed an unlawful detainer, the court shall enter
judgment for the plaintiff to have restitution of the premises and shall issue
a writ of restitution. The court may also continue the case for further hearing
from time to time and may issue alias and pluries summonses until personal
service upon the defendant is had.
(2) Upon a trial or further hearing pursuant to this article 40 after personal
service has been made upon the defendant in accordance with section 13-40112(1), if the court or jury has not already tried the issue of unlawful
detainer, it may do so. If the court finds that the defendant has committed
an unlawful detainer, the court shall enter judgment for the plaintiff to have
restitution of the premises and shall issue a writ of restitution. In addition to
the judgment for restitution, the court or jury shall further find the amount
of rent, if any, due to the plaintiff from the defendant at the time of trial; the
amount of damages, if any, sustained by the plaintiff to the time of the trial
on account of the unlawful detention of the property by the defendant; and
damages sustained by the plaintiff to the time of trial on account of injuries
to the property. The court shall enter judgment for such amounts, together
with any reasonable attorney fees and costs as in other civil actions. This
section does not permit the entry of judgment in excess of the court's
jurisdictional limit.
(3) A writ of restitution that is issued by the court pursuant to subsection (1)
or (2) of this section shall remain in effect for forty-nine days after issuance
and shall automatically expire thereafter.
(4) A landlord who provides a tenant with proper notice of nonpayment
shall accept payment of the tenant's full payment of all amounts due
according to the notice, as well as any rent that remains due under the rental
agreement, at any time until a judge issues a judgment for possession
pursuant to subsection (1) or (2) of this section. A tenant may pay this
amount to either the landlord or to the court. Once a court has confirmation
that the full amount has been timely paid, the court shall:
(a) Vacate any judgments that have been issued; and
(b) Dismiss the action with prejudice.
(5) The rights provided in subsection (4) of this section may not be waived
by any written agreement.
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History:
Amended by 2021 Ch. 349, §3, eff. 10/1/2021. L. 1885: p. 228, § 14. R.S. 08:
§ 2614. C.L. § 6380. CSA: C. 70, § 15. CRS 53: § 58-1-15. L. 61: p. 393, § 7.
C.R.S. 1963: § 58-1-15. L. 2005: (3) added, p. 263, § 1, effective August 8. L.
2012: (3) amended, (SB 12-175), ch. 826, p. 826, § 12, effective July 1. L.
2021: (2) amended and (4) and (5) added, (SB 21-173), ch. 2264, p. 2264, §
3, effective October 1.
Note:
2021 Ch. 349, was passed without a safety clause. See Colo. Const. art. V, §
1(3).
Case Note:
ANNOTATION
Law reviews. For article, "The Rights of Landlords in Tenants' Personal
Property", see 57 Den. L.J. 685 (1980). For article, "Representation of the
Landlord in an Unlawful Detainer Action", see 12 Colo. Law. 69 (1983).
Jury trials possible. By this section, the general assembly recognized that
there could be jury trials in forcible entry and detainer actions. Husar v.
Larimer County Court, 629 P.2d 1104 (Colo. App. 1981).
For landlord's liability for damage to tenant's property during
removal from premises, see Christensen v. Hoover, 643 P.2d 525 (Colo.
1982).
Where legal relationship between parties and entitlement to
possession of home was still in dispute, district court was in error to
issue an order for a writ of restitution. Lindsay v. District Court, 694 P.2d
843 (Colo. 1985).
Res judicata of judgment. The entry of a default judgment on the issue
of possession properly entered pursuant to this section is a final order and is
res judicata on the issue. Magliocco v. Olson, 762 P.2d 681 (Colo. App.
1987).
Statute allows a plaintiff in an FED action to recover damages for
past due rent in addition to restitution of the premises. Plaintiff's
damages are not limited to the reasonable rental value of the use of the
premises during the period of the unlawful detainer. Renco Assocs. v.
D'Lance, Inc., 214 P.3d 1069 (Colo. App. 2009).
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When this section is read with §13-40-123, it is clear that the
award of attorney fees in a forcible entry and detainer action is in
the nature of compensatory damages. Thus, any prevailing party in a
forcible entry and detainer action is entitled to attorney fees, and the trial
court erred in refusing to award them. Wilcox v. Clark, 42 P.3d 29 (Colo.
App. 2001).
Contempt sanction available in forcible entry and detainer (FED)
proceedings in appropriate circumstances. Nothing in C.R.C.P. 107 or the
FED statute precludes the remedy of contempt in an FED action under
appropriate circumstances. Hartsel Springs Ranch v. Cross Slash Ranch, 179
P.3d 237 (Colo. App. 2007).
Court erred in granting restitution of the premises where owner
failed to prove by a preponderance of the evidence that tenant
violated lease covenant by committing criminal activity. Unlawful
detention for violation of a lease covenant requires proof by a
preponderance of the evidence that the covenant was actually violated, not
merely that the owner had reasonable grounds to believe that it was violated.
Miles v. Fleming, 214 P.3d 1054 (Colo. 2009).
Applied in Maxwell v. District Court, 641 P.2d 931 (Colo. 1982).
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Statutes (2022 Edition))
§ 13-40-116. Dismissal
If the plaintiff's action brought for any of the causes mentioned in this
article, upon the trial thereon, is dismissed or the action fails to prove the
plaintiff's right to the possession of the premises described in the complaint,
the defendant shall have judgment and execution for his costs.
History:
L. 1885: p. 229, § 16. R.S. 08: § 2616. C.L. § 6382. CSA: C. 70, § 17. CRS 53: §
58-1-17. C.R.S. 1963: § 58-1-17.
Cross Reference Note:
For dismissal of actions generally, see C.R.C.P. 41.
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§ 13-40-117. Appeals
(1) If either party feels aggrieved by the judgment rendered in such action
before the county court, he may appeal to the district court, as in other cases
tried before the county court, with the additional requirements provided in
this article.
(2) Upon the court's taking such appeal, all further proceedings in the case
shall be stayed, and the appellate court shall thereafter issue all needful
writs and process to carry out any judgment which may be rendered thereon
in the appellate court.
(3) If the appellee believes that the appellee may suffer serious economic
harm during the pendency of the appeal, the appellee may petition the court
taking the appeal to require the appellant to have an additional undertaking
to cover the anticipated harm. The court shall order such undertaking only
after a hearing and upon a finding that the appellee has shown a substantial
likelihood of suffering such economic harm during the pendency of the
appeal and that the appellee will not be adequately protected under the
appeals bond and the other requirements for appeal pursuant to sections 1340-118, 13-40-120, and 13-40-123.
History:
Amended by 2021 Ch. 349, §4, eff. 10/1/2021. L. 1885: p. 229, § 17. R.S. 08:
§ 2617. C.L. § 6383. CSA: C. 70, § 18. CRS 53: § 58-1-18. C.R.S. 1963: § 58-118. L. 64: p. 470, § 4. L. 84: Entire section amended, p. 466, § 1, effective
July 1. L. 85: (1) amended, p. 571, § 8, effective November 14, 1986. L. 2021:
(3) amended, (SB 21-173), ch. 2264, p. 2264, § 4, effective October 1.
Note:
2021 Ch. 349, was passed without a safety clause. See Colo. Const. art. V, §
1(3).
Case Note:
ANNOTATION
This section gives to either party the right of appeal. Dulmaine v.
Reed Bldg. Co., 46 Colo. 469, 104 P. 1038 (1909).
Judgment for immediate possession is proper. In an action by a
landlord against a tenant, judgment for immediate possession is proper. The
only effect of this section is to stay enforcement of the judgment for 48
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hours, in order that an appeal may in the meantime be perfected. Dulmaine
v. Reed Bldg. Co., 46 Colo. 469, 104 P. 1038 (1909).
It will be assumed that the appeal bond was tendered and filed on
the day of its approval, in the absence of a filing mark. Fort v. Demmer,
91 Colo. 285, 14 P.2d 489 (1932).
Applied in Maxwell v. District Court, 641 P.2d 931 (Colo. 1982); Francam
Bldg. Corp. v. Fail, 687 P.2d 991 (Colo. App. 1984).
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§ 13-40-118. Deposit of rent
In all appeals from the judgment of a county court, in an action founded
upon section 13-40-104(1)(d), the defendant, at the time of the filing thereof,
shall deposit with the court the amount of rent found due and specified in
such judgment. Unless such deposit is made, the appeal is not perfected, and
proceedings upon such judgment shall thereupon be had accordingly. If the
appeal is perfected, the court shall transmit such deposit to the clerk of the
appellate court, with the papers in such case; and the appellant thereafter, at
the time when the rents become due as specified in the judgment appealed
from and as often as the same become due, shall deposit the amount thereof
with the clerk of such appellate court. In case the appellant, at any time
during the pendency of such appeal and before final judgment therein,
neglects or fails to make any deposit of rent, falling due at the time specified
in the judgment appealed from, the court in which such appeal is pending,
upon such fact being made to appear and upon motion of the appellee, shall
affirm the judgment appealed from with costs; and proceedings thereupon
shall be had as in like cases determined upon the merits.
History:
L. 1885: p. 229, § 18. R.S. 08: § 2618. C.L. § 6384. CSA: C. 70, § 19. CRS 53:
§ 58-1-19. C.R.S. 1963: § 58-1-19. L. 64: p. 471, § 5. L. 84: Entire section
amended, p. 467, § 2, effective July 1.
Case Note:
ANNOTATION
This section, which relates to appeals of judgments for possession
in cases involving the nonpayment of rent, states that an appeal shall
not be deemed taken and perfected unless a deposit of rentals be made in
the justice of the peace court. It further provides that during the pendency of
the action in the county court on appeal, further deposits of rent be made in
the county court. General Am. Indus., Inc. v. County Court, 136 Colo. 86, 316
P.2d 565 (1957).
Rent owed is not included in general damages under §13-40-117.
Since this section requires a deposit of rent in nonpayment of rent cases,
rentals were excluded as items of damage recoverable under the provision
requiring an undertaking to cover damages which had accrued or would
accrue. General Am. Indus., Inc. v. County Court, 136 Colo. 86, 316 P.2d 565
(1957).
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Appeals must be perfected in strict compliance with statutes.
Appeals are creatures of statute, and a party desiring to avail himself of the
right must comply with its terms, and unless he does so, and the appeal is
perfected in strict compliance therewith, the appellate court has no power to
make any order other than the order of dismissal. Erbaugh v. Fields, 77 Colo.
254, 235 P. 568 (1925).
This provision does not apply where land is rented for share of
products from livestock. Routen v. J. & O. Ranch Co., 91 Colo. 53, 11
P.2d 566 (1932).
Applied in Francam Bldg. Corp. v. Fail, 687 P.2d 991 (Colo. App. 1984).
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§ 13-40-119. Rules of practice
In all actions brought under any provision of this article in any court, the
proceedings shall be governed by the rules of practice and the provisions of
law concerning civil actions in such court, except as may be otherwise
provided in this article.
History:
L. 1885: p. 230, § 20. R.S. 08: § 2620. C.L. § 6386. CSA: C. 70, § 21. CRS 53:
§ 58-1-21. L. 61: p. 394, § 8. C.R.S. 1963: § 58-1-21.
Case Note:
ANNOTATION
Allegations must be supported by proof. The rule which requires that
the proof shall support the allegation is as applicable to the action of
unlawful detainer as to any other. Klopfer v. Keller, 1 Colo. 410 (1871).
Misjoinder of causes of action must be demurred to in trial court.
Objections on the ground that several causes of action have been improperly
united, as well as on the ground of misjoinder of parties, must be taken by
demurrer or otherwise in the trial court, or they are to be deemed waived.
This rule is as applicable to actions for forcible entry and detainer as to other
civil actions. Farncomb v. Stern, 18 Colo. 279, 32 P. 612 (1893).
Evidence tending to disprove the facts stated in the complaint is
admissible on the part of the defendant, although such evidence might also
tend to prove another case upon which the plaintiff might, if he had so
declared, maintain his action. Klopfer v. Keller, 1 Colo. 410 (1871).
Defendant may show he entered premises as purchaser and not
as tenant. In an action of unlawful detainer against a tenant holding over,
for the purpose of disproving the tenancy, the defendant may show that he
entered as a purchaser and not as a tenant, and this whether the agreement
to purchase was good or bad. Klopfer v. Keller, 1 Colo. 410 (1871).
A directed verdict may be given. Where, in an action for unlawful
detainer, there was no evidence which should have gone to the jury, nor any
matter presented for the jury's determination which would deprive the
landlord of his right of reentry and possession under the terms of a written
lease, the court properly directed a verdict for plaintiff. Mageon v. Alkire, 41
Colo. 338, 92 P. 720 (1907).
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§ 13-40-120. Appellate review
Appellate review of the judgment of the district courts of this state, in
proceedings under this article, is allowed as provided by law and the
Colorado appellate rules. In cases of appeal from judgments founded upon
causes of action embraced in section 13-40-104(1)(d), the deposit of rent
money during pendency of appeal shall be made, or judgment of affirmance
shall be entered, in the manner provided in section 13-40-118.
History:
L. 1885: p. 230, § 22. L. 1891: p. 228, § 1. R.S. 08: § 2622. C.L. § 6388. CSA:
C. 70, § 23. CRS 53: § 58-1-23. C.R.S. 1963: § 58-1-22. L. 64: p. 472, § 6. L.
84: Entire section amended, p. 467, § 3, effective July 1. L. 85: Entire section
amended, p. 571, § 9, effective November 14, 1986.
Case Note:
ANNOTATION
Under this section the unsuccessful party may come to the
supreme court on appeal or by writ of error. Kilker v. Herrington, 77
Colo. 581, 238 P. 41 (1925).
Right of appeal is subject to general law regulating appeals. The
right of appeal under this statute was held subject to the conditions
prescribed by the code of civil procedure, or other general law regulating
appeals to the supreme court, and other additional conditions, as provided
in this section. Crane v. Farmer, 14 Colo. 294, 23 P. 455 (1900); Brennan
Mercantile Co. v. Vickers, 31 Colo. 323, 73 P. 45 (1903).
Strict compliance with the statutory requirements is mandated.
Morgan v. District Court, 192 Colo. 418, 559 P.2d 712 (1977).
Act abolishing appeals does not apply to unlawful detainer
proceedings. The act "in relation to appeals and writs of error" found in
the former code of civil procedure, abolishing appeals, did not apply to,
amend, or repeal the detainer act, or other statutes creating special
proceedings. Hewitt v. Landis, 75 Colo. 277, 225 P. 842 (1924).
Applied in Maxwell v. District Court, 641 P.2d 931 (Colo. 1982); Francam
Bldg. Corp. v. Fail, 687 P.2d 991 (Colo. App. 1984).
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§ 13-40-121. When deposit of rent is paid
The rent money deposited, as provided for in this article, shall be paid to the
landlord entitled thereto, upon the order of the court wherein the same is
deposited and at such time and in such manner as the court determines
necessary to protect the rights of the parties.
History:
L. 1885: p. 231, § 23. R.S. 08: § 2623. C.L. § 6389. CSA: C. 70, § 24. CRS 53:
§ 58-1-24. C.R.S. 1963: § 58-1-23.
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§ 13-40-122. Writ of restitution after judgment
(1) A court shall not issue a writ of restitution upon any judgment entered in
any action pursuant to this article 40 until forty-eight hours after the time of
the entry of the judgment. A writ of restitution shall be executed by the
officer having the same only in the daytime and between sunrise and sunset,
and the officer shall not execute a writ of restitution concerning a residential
tenancy until at least ten days after entry of the judgment. Any writ of
restitution governed by this section may be executed by the county sheriff's
office in which the property is located by a sheriff, undersheriff, or deputy
sheriff, as described in section 16-2.5-103(1) or (2), while off duty or on duty
at rates charged by the employing sheriff's office in accordance with section
30-1-104(1)(gg).
(2) The officer that executes a writ of restitution under subsection (1) of this
section and the law enforcement agency that employs such officer shall be
immune from civil liability for any damage to a tenant's personal property
that was removed from the premises during the execution of the writ. A
landlord who complies with the lawful directions of the officer executing a
writ of restitution shall be immune from civil and criminal liability for any
act or omission related to a tenant's personal property that was removed
from the premises during or after the execution of a writ of restitution.
(3) A landlord has no duty to store or maintain a tenant's personal property
that is removed from the premises during or after the execution of a writ of
restitution. Regardless of whether a landlord elects to store or maintain the
personal property so removed, the landlord shall have no duty to inventory
the personal property or to determine ownership of or the condition of the
personal property. Such storage shall not create either an implied or express
bailment of the personal property, and the landlord shall be immune from
liability for any loss or damage to the personal property.
(4) A landlord who elects to store a tenant's personal property that was
removed from the premises during or after the execution of a writ of
restitution may charge the tenant the reasonable costs of storing the
personal property. To recover such costs, the landlord may either dispose of
the personal property under any lien rights the landlord has under part 1 of
article 20 of title 38, C.R.S., or the landlord may allow the tenant to recover
the personal property after paying the reasonable storage charges incurred
by the landlord.
History:
Amended by 2021 Ch. 348, §2, eff. 6/25/2021. L. 1885: p. 231, § 24. R.S. 08:
§ 2624. C.L. § 6390. CSA: C. 70, § 25. CRS 53: § 58-1-25. C.R.S. 1963: § 58-1-
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24. L. 64: p. 472, § 7. L. 98: Entire section amended, p. 630, § 1, effective
August 5. L. 2004: (1) amended, p. 510, § 1, effective August 4. L. 2021: (1)
amended, (HB 21-1121), ch. 2260, p. 2260, § 2, effective June 25.
Case Note:
ANNOTATION
Section limits time of enforcement of judgment, not judgment
itself. The provision of this section that upon judgment for the plaintiff in
wrongful detainer no writ of restitution shall issue until the expiration of 48
hours from its entry does not import that judgment may not be given for
immediate possession. Its only effect is to stay the enforcement of the
judgment for the period specified. Dulmaine v. Reed Bldg. Co., 46 Colo. 469,
104 P. 1038 (1909).
Sheriff subject to minimum standard of care. In carrying out his
statutory duties, an officer or sheriff is subject to a minimum standard of
care. Christensen v. Hoover, 643 P.2d 525 (Colo. 1982).
Duty to remove tenant and property. It is the officer's duty not only to
remove the tenant, but also to remove the tenant's personal property and
effects from the premises. Christensen v. Hoover, 643 P.2d 525 (Colo. 1982).
No duty to safeguard property following eviction. The sheriff has no
duty to safeguard the tenant's possessions after a lawful eviction has
occurred, even though he knows the tenant's belongings might be taken if
they are left unattended. Christensen v. Hoover, 643 P.2d 525 (Colo. 1982).
For landlord's liability for damage to tenant's property during
removal from premises, see Christensen v. Hoover, 643 P.2d 525 (Colo.
1982).
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§ 13-40-123. Damages
The prevailing party in any action brought under the provisions of this
article is entitled to recover damages, reasonable attorney fees, and costs of
suit; except that a residential landlord or tenant who is a prevailing party
shall not be entitled to recover reasonable attorney fees unless the
residential rental agreement between the parties contains a provision for
either party to obtain attorney fees. Nothing in this section shall be
construed to permit the entry of judgments in any single proceeding in
excess of the jurisdictional limit of said court.
History:
L. 1885: p. 231, § 25. R.S. 08: § 2625. C.L. § 6391. CSA: C. 70, § 26. CRS 53: §
58-1-26. L. 61: p. 394, § 9. C.R.S. 1963: § 58-1-25. L. 84: Entire section
amended, p. 467, § 4, effective July 1. L. 2008: Entire section amended, p.
1819, § 2, effective September 1.
Case Note:
ANNOTATION
Former provisions violated constitutional rights. Provisions of this
section prior to the 1984 amendment, by imposing a pecuniary penalty on
defendants for the benefit of prevailing plaintiffs without granting
defendants a corresponding right, violated the defendants' fourteenth
amendment right to the equal protection of law and was contrary to art. II, §
6, Colo. Const. More v. Johnson, 193 Colo. 489, 568 P.2d 437 (1977).
In a case involving multiple issues, the prevailing party for
purposes of this section is the party adjudged to have the right to
possession. Integra Fin. Inc. v. Grynberg Petroleum Co., 74 P.3d 347
(Colo. App. 2002).
The definition of "action" for purposes of this section excludes
claims and counterclaims relating to nonpossessory issues.
Integra Fin. Inc. v. Grynberg Petroleum Co., 74 P.3d 347 (Colo. App. 2002).
Damages are recoverable where lessee retains land after
termination of the lease. Where possession of leased property is
wrongfully retained by the lessee after termination of the lease, damages are
recoverable against him. Strauss v. Boatright, 160 Colo. 581, 418 P.2d 878
(1966).
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It seems to be well settled that the measure of such damages is
the reasonable rental value for the time that possession was wrongfully
withheld. Strauss v. Boatright, 160 Colo. 581, 418 P.2d 878 (1966).
Allowance of attorney's fees as part of judgment where not
pursuant to contract expressed or implied. Gulf, Colo. and Santa Fe
v. Ellis, 165 U.S. 150, 17 S. Ct. 255, 41 L. Ed. 666 (1897); Los Angeles Gold
Mining Co. v. Campbell, 13 Colo. App. 1, 56 P. 246 (1899); Davidson v.
Jennings, 27 Colo. 187, 60 P. 354 (1900); Pacific Mut. Life Insurance Co. v.
Van Fleet, 47 Colo. 401, 107 P. 1087 (1909); Commodore Mining Co. v.
People, 82 Colo. 77, 257 P. 259 (1927); Denver Bldg. and Construction Trade
Council v. Henry Shore, 132 Colo. 187, 287 P.2d 267 (1955).
This section provides for an award of attorney fees as damages for
injury sustained during time landlord is deprived of possession of property.
Allmer v. Andrews, 153 Colo. 487, 386 P.2d 705 (1963).
In a separate or supplemental proceeding. This section provides for
such an award of attorney fees to be determined either in a separate action
or in supplemental proceedings in the principal action and are in the nature
of damages for injury sustained during the time he shall have been deprived
of possession of the premises. Allmer v. Andrews, 153 Colo. 487, 386 P.2d
705 (1963).
Claims that do not bear on the right to possession are not part of
a forcible entry and detainer action for purposes of awarding
attorney fees. Schuler v. Oldervik, 143 P.3d 1197 (Colo. App. 2006).
It is proper, however, to award attorney fees concerning an
ownership claim if it is necessary for the court to determine
ownership of the property prior to making a determination
regarding possession. Schuler v. Oldervik, 143 P.3d 1197 (Colo. App.
2006).
The amount of damages a prevailing plaintiff may recover in an
F.E.D. action is the reasonable rental value of the premises during the
time the other party continued an unlawful detainer. Behr v. Burge, 940
P.2d 1084 (Colo. App. 1996).
Where property was sold at a tax sale, the court erroneously awarded
damages to plaintiffs for the rental value of property from the time the tax
lien was recorded until dispossession of defendants since those damages
could not begin to accrue at least until the execution and delivery of the
director's deed. Behr v. Burge, 940 P.2d 1084 (Colo. App. 1996).
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When this section is read with §13-40-115, it is clear that the
award of attorney fees in a forcible entry and detainer action is in
the nature of compensatory damages. Thus, any prevailing party in a
forcible entry and detainer action is entitled to attorney fees, and the trial
court erred in refusing to award them. Wilcox v. Clark, 42 P.3d 29 (Colo.
App. 2001).
Applied in Torres v. Portillos, 638 P.2d 274 (Colo. 1981).
Cross Reference Note:
For assessment for expense and inconvenience in litigation, see C.R.C.P.
3(a); for awarding of attorney fees in civil actions generally, see §13-17-102.

Colo. Rev. Stat. &sect; 13-40-124 Qualified farm owner-tenant
defined. (Repealed) (Colorado Revised Statutes (2022 Edition))
§ 13-40-124. Qualified farm owner-tenant defined. (Repealed)
History:
L. 86: Entire section added, p. 436, § 8, effective April 18. L. 87: (1)(f)(I),
(1)(g), (3), and (4) amended and (1)(j) and (5) added, p. 1357, §§ 7, 8,
effective July 1; (1)(i) amended, p. 1577, § 17, effective July 10.
Editor's Note:
Subsection (4) provided for the repeal of subsections (1) to (4), effective
January 31, 1989. (See L. 87, p. 1357.) Subsection (5)(b) provided for the
repeal of subsection (5), effective July 1, 1991. (See L. 87, p. 1357.)
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§ 13-40-125. Rights of qualified farm owner-tenant. (Repealed)
History:
L. 86: Entire section added, p. 437, § 8, effective April 18. L. 87: (1) to (4)
amended and (3.5) and (5) added, p. 1358, §§ 9, 10.
Editor's Note:
Subsection (4) provided for the repeal of subsections (1) to (4), effective
January 31, 1989. (See L. 87, p. 1358.) Subsection (5)(b) provided for the
repeal of subsection (5), effective July 1, 1991. (See L. 87, p. 1358.)

Colo. Rev. Stat. &sect; 13-40-125.5 Possession pursuant to
agreement - enforcement. (Repealed) (Colorado Revised Statutes
(2022 Edition))
§ 13-40-125.5. Possession pursuant to agreement - enforcement.
(Repealed)
History:
L. 87: Entire section added, p. 1360, § 11, effective July 1.
Editor's Note:
Subsection (4) provided for the repeal of this section, effective January 31,
1989. (See L. 87, p. 1360.)

Colo. Rev. Stat. &sect; 13-40-126 Priority of proceedings.
(Repealed) (Colorado Revised Statutes (2022 Edition))
§ 13-40-126. Priority of proceedings. (Repealed)
History:
L. 86: Entire section added, p. 438, § 9, effective April 18. L. 87: Entire
section amended, p. 1361, § 12, effective July 1.
Editor's Note:
Subsection (2) provided for the repeal of this section, effective January 31,
1989. (See L. 87, p. 1361.)
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§ 13-40-127. Eviction legal assistance - fund - rules - report definitions - repeal
(1) As used in this section, unless the context otherwise requires:
(a) "Administrator" means the state court administrator, appointed
pursuant to section 13-3-101.
(b) "Fund" means the eviction legal defense fund established in subsection
(2) of this section.
(c) "Indigent" means a person whose income does not exceed two hundred
percent of the family federal poverty guidelines, adjusted for family size,
determined annually by the United States department of health and human
services.
(d) "Qualifying organization" means an organization that:
(I) Has demonstrated experience and expertise in providing full service civil
legal services to indigent clients;
(II) Is based in Colorado;
(III) Is exempt from taxation pursuant to section 501 (c)(3) of the federal
"Internal Revenue Code of 1986", as amended; and
(IV) Obtains more than twenty percent of its funding from sources other
than grants from the fund.
(2) There is established in the state treasury the eviction legal defense fund.
Pursuant to subsection (3) of this section, the state court administrator is
authorized to make grants from the fund to qualifying organizations
providing civil legal services to indigent residents of the state of Colorado.
(3) The administrator shall award grants from the fund to qualifying
organizations to provide legal advice, counseling, and representation for,
and on behalf of, indigent clients who are experiencing an eviction or are at
immediate risk of an eviction. Money from the fund may be used for services
that include:
(a) Providing legal representation to indigent tenants for resolving civil legal
matters related to an eviction or impending eviction. Such representation
may include representation in any forcible entry and detainer proceeding or
action for monetary damages related to nonpayment of rent or other lease
violation, legal assistance prior to the filing of an eviction, or any other
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judicial actions in which legal representation is necessary to protect the
interests of an indigent tenant.
(b) Establishing clinics designed to educate and assist indigent tenants in
eviction proceedings, including providing information related to the rights
and responsibilities of landlords and tenants;
(c) Providing legal information and advice to indigent tenants;
(d) Referring clients to appropriate persons or agencies that provide
assistance with issues related to housing; and
(e) Providing mediation services for disputes between a landlord and tenant
that could prevent or resolve the filing of an eviction.
(4)
(a) A qualifying organization seeking to receive a grant from the fund shall
submit an application each year to the state court administrator on a form
provided by the administrator. The application form must request any
information that the administrator needs to determine whether the applying
organization meets the qualifications for receipt of a grant.
(b)
(I) On October 1, 2019, and on July 1 each year thereafter, the administrator
shall distribute grants from the fund, subject to available appropriations, to
a qualifying organization for each county or city and county in proportion to
the number of forcible entry and detainer petitions filed in the county or city
and county.
(II) If there is more than one qualifying organization within a county or city
and county, the administrator shall disburse the grant for such county or
city and county to each qualifying organization in proportion to the number
of clients served by each qualifying organization or its predecessor in the
preceding year.
(c) Each qualifying organization that receives a grant pursuant to this
section shall submit an annual report to the administrator that includes the
following information, to the extent possible and to the extent that it does
not violate the privilege and confidentiality of an attorney client
relationship:
(I) The number of clients served by the organization;

Colo. Rev. Stat. &sect; 13-40-127 Eviction legal assistance - fund rules - report - definitions - repeal (Colorado Revised Statutes
(2022 Edition))
(II) The nature of the assistance rendered to each client, such as providing
information, advice, mediation, or representation;
(III) The type of alleged lease violation, if any, for each client;
(IV) The amount of rent in dispute, if any, for each client;
(V) The number of tenants the organization was unable to serve;
(VI) Demographic data for clients assisted by the organization with a grant
from the fund, including zip code, household income, family status, race and
ethnicity information, age, and disability status;
(VII) The number of referrals to a rental assistance or mediation program
provided to clients; and
(VIII) The outcome of each client's case, including whether a case was
dismissed, judgment for possession was entered, a stipulated agreement was
made that prevented entry of a judgment for possession, a stipulated
agreement was made that provided the client with an opportunity to vacate a
judgment for possession at a later date, and whether the client had to move
from the residence and, if so, whether the client received additional time to
move and how much time was provided.
(5)
(a) In addition to money transferred to the fund pursuant to section 24-22118(2) and any appropriation from the general fund, the administrator may
seek, accept, and expend gifts, grants, or donations from private or public
sources for the purposes of this section. The administrator shall transmit all
money received through gifts, grants, or donations to the state treasurer,
who shall credit the money to the fund.
(b) Subject to annual appropriation by the general assembly, the
administrator may expend money from the fund for the direct and indirect
costs associated with the administration of this section. The state treasurer
shall credit all interest and income derived from the deposit and investment
of money in the fund to the fund.
(c) Any unexpended and unencumbered money remaining in the fund at the
end of a fiscal year remains in the fund and does not revert to the general
fund or any other fund.
(6)
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(a) On or before December 31, 2024, and on or before December 31 every
five years thereafter, the administrator shall evaluate the use of grant money
awarded from the fund. This evaluation must consider the following metrics,
and whether each has increased or decreased compared to the years before
the fund was established:
(I) The percentage of forcible entry and detainer filings that resulted in
judgments ordered against tenants, organized by whether the tenant was
represented by an attorney;
(II) The number of writs of restitution issued, organized by whether the
tenant was represented by an attorney;
(III) The rate of legal representation among defendants facing eviction;
(IV) The number of answers filed in response to forcible entry and detainer
petitions, organized by whether the tenant was represented by an attorney;
(V) Based on information reported to the administrator by qualifying
organizations, the number of indigent clients who have been referred to
programs that provide emergency rent assistance or mediation services or to
other public and nonprofit resources that will bolster the economic security
of tenants and their families;
(VI) Based on information reported to the administrator by qualifying
organizations, the distribution of information to indigent tenants concerning
state laws related to the landlord-tenant relationship; and
(VII) Based on information reported to the administrator by qualifying
organizations, the number of indigent clients who were provided legal
advice.
(b) An evaluation performed pursuant to this subsection (6) must include,
and consider, the information provided to the administrator by qualified
organizations related to client services pursuant to subsection (4)(c) of this
section.
(c) Notwithstanding section 24-1-136(11)(a)(I), the administrator shall
submit an evaluation required pursuant to this subsection (6) to the
judiciary committees of the house of representatives and the senate, or any
successor committees.
(7)
(a) The state treasurer shall transfer three hundred fifty thousand dollars
from the care subfund in the general fund to the eviction legal defense fund
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for the purpose of providing legal representation to indigent tenants to
resolve civil legal matters arising on and after March 1, 2020, for an eviction
or impending eviction related to the public health emergency caused by the
COVID-19 pandemic. The money transferred to the fund pursuant to this
subsection (7)(a) shall be maintained in a separate account and used only for
the purposes specified in this subsection (7)(a). The general assembly shall
appropriate the money transferred to the fund pursuant to this subsection
(7)(a) to the administrator for use in accordance with this subsection (7)(a).
The administrator must use the money by December 31, 2021, for the
purposes specified in this subsection (7).
(b) As used in this subsection (7), "COVID-19" means the coronavirus
disease 2019 caused by the severe acute respiratory syndrome coronavirus 2,
also known as SARS-CoV-2.
(c) This subsection (7) is repealed, effective September 1, 2022.
(8) [Repealed by 2021 amendment.]
(9)
(a) In accordance with section 24-75-229(4), three days after June 25, 2021,
the state treasurer shall transfer one million five hundred thousand dollars
from the affordable housing and home ownership cash fund created in
section 24-75-229(3)(a) to the fund for the purpose of providing legal
representation to indigent tenants to resolve civil legal matters arising on
and after March 1, 2020, for an eviction or impending eviction related to the
public health emergency caused by the COVID-19 public health emergency.
The money transferred to the fund pursuant to this subsection (9)(a) must
be maintained in a separate account and must be used only for the purposes
specified in this subsection (9)(a). Notwithstanding subsection (5)(b) of this
section, the state treasurer shall credit all interest and income derived from
the deposit and investment of money in the account to the state emergency
fund created in section 24-77-104 (6)(a) in accordance with section 24-75226 (4)(c)(II). The general assembly shall appropriate the money
transferred to the fund pursuant to this subsection (9)(a) to the
administrator for use in accordance with this subsection (9)(a). The
administrator shall use the money by December 31, 2024, for the purposes
specified in this subsection (9)(a).
(b) Not later than September 1, 2021, the administrator shall use the money
transferred to the fund under subsection (9)(a) of this section to make grant
awards for the uses specified in subsection (9)(a) of this section to:
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(I) Qualifying organizations that have previously been awarded a grant from
the fund in the 2020-21 state fiscal year; and
(II) Newly qualifying organizations.
(c) Any money transferred to the fund in accordance with subsection (9)(a)
of this section that has not been expended or encumbered as of June 30,
2022, must revert to the affordable housing and home ownership cash fund
created in section 24-75-229(3)(a).
(d) This subsection (9) is repealed, effective July 1, 2025.
History:
Amended by 2022 Ch. 137, §3, eff. 4/25/2022. Amended by 2021 Ch. 347,
§3, eff. 6/25/2021. Amended by 2021 Ch. 134, §2, eff. 5/13/2021. Amended
by 2020 Ch. 248, §19,as passed by voters in the 11/3/2020 election in
Proposition EE, eff. 1/1/2021. Amended by 2020EX1 Ch. 8, §3, eff.
12/7/2020. Amended by 2020 Ch. 112, §2, eff. 6/22/2020. Added by 2019
Ch. 372, §2, eff. 5/30/2019. L. 2019: Entire section added, (SB 19-180), ch.
3388, p. 3388, § 2, effective May 30. L. 2020: (7) added, (HB 20-1410), ch.
465, p. 465, § 2, effective June 22; (5)(a) amended, (HB 20-1427), ch. 1203,
p. 1203, § 19, effective January 1, 2021. L. 2020, 1st Ex. Sess.: (5)(c) and (8)
added, (SB 20B-002), ch. 8, p. 43, § 3, effective December 7. L. 2021: (7)(a)
and (7)(c) amended, (SB 21-178), ch. 546, p. 546, § 2, effective May 13; (9)
added, (HB 21-1329), ch. 347, p. 2257, § 3, effective June 25.
Editor's Note:
(1) Section 27(2) of chapter 248 (HB 20-1427), Session Laws of Colorado
2020, provides that changes to this section take effect on the date of the
governor's proclamation or January 1, 2021, whichever is later, only if, at the
November 2020 statewide election, a majority of voters approve the ballot
issue referred in accordance with § 39-28-401. The ballot issue, referred to
the voters as proposition EE, was approved on November 3, 2020, and was
proclaimed by the Governor on December 31, 2020. The vote count for the
measure was as follows:
FOR: 2,134,608
AGAINST: 1,025,182
(2) Section 5 of chapter 347 (HB 21-1329), Session Laws of Colorado 2021,
provides that the act changing this section takes effect only if SB 21-288
becomes law and takes effect either upon the effective date of HB 21-1329 or
one day after the passage of SB 21-288, whichever is later. HB 21-1329 took
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effect June 25, 2021, and SB 21-288 became law and passed on June 11,
2021.
Cross Reference Note:
For the legislative declaration in SB 19-180, see section 1 of chapter 372,
Session Laws of Colorado 2019. For the legislative declaration in HB 201410, see section 1 of chapter 112, Session Laws of Colorado 2020. For the
legislative declaration in SB 21-178, see section 1 of chapter 134, Session
Laws of Colorado 2021.

40.1 Removal of Unauthorized Persons [Details] (Colorado
Revised Statutes (2022 Edition))
40.1. Removal of Unauthorized Persons [Details]
Cross Reference Note:
For the short title "Protecting Homeowners and Deployed Military
Personnel Act" in SB 18-015, see section 1 of chapter 393, Session Laws of
Colorado 2018.

Colo. Rev. Stat. &sect; 13-40.1-101 Removal of unauthorized
persons - definitions (Colorado Revised Statutes (2022 Edition))
§ 13-40.1-101. Removal of unauthorized persons - definitions
(1) As used in this article 40.1, unless the context otherwise requires:
(a) "Residential premises" means a dwelling unit, the structure of which the
unit is a part, and any immediately surrounding property that is owned by or
subject to the exclusive control of the same person as the dwelling unit itself.
(b)
(I) "Unauthorized person" means a person who occupies an uninhabited or
vacant residential premises without any current or prior agreement or
consent of the owner or an authorized agent of the owner, whether written
or oral, concerning the use of the residential premises.
(II) "Unauthorized person" does not include:
(A) A relative of the property owner or a relative of an authorized agent of
the property owner, including a spouse, descendant, stepchild, parent,
stepparent, grandparent, brother, sister, uncle, or aunt, whether related by
whole or half blood or by adoption;
(B) A person or persons from which the owner or an authorized agent of the
owner has accepted money or anything of value; or
(C) A person who was previously given permission to enter and remain on
the premises.
(2) The owner of a residential premises, or his or her authorized agent, may
initiate the investigation of and request the removal of an unauthorized
person or persons from the residential premises by filing with the county
court a complaint and a verified motion for a temporary mandatory
injunction restoring possession of the residential property to the owner or
lawful occupant. To the extent known or reasonably ascertainable, the
verified motion must identify the unauthorized person or persons and
include statements substantially as follows:
VERIFIED MOTION FOR ORDER TO
REMOVE UNAUTHORIZED PERSONS
The undersigned owner, or authorized agent of the owner, of the residential
premises located at requests that the court hold a hearing within one court
day and that the court enter a temporary mandatory injunction and issue a
writ of restitution ordering that the person or persons currently occupying
the residential premises be removed from the premises and be ordered not
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to return to the premises for a period of fourteen days. In support of the
request, the undersigned owner or authorized agent hereby represents and
declares under the penalty of perjury that (initial each box):
1. [] The declarant is the owner of the premises or the authorized agent of
the owner of the premises;
2. [] An unauthorized person or persons have entered and are remaining
unlawfully on the premises;
3. [] Neither the owner nor an authorized agent of the owner has ever given
permission for the unauthorized person or persons to enter and remain on
the premises;
4. [] Neither the owner nor an authorized agent of the owner has ever had a
written or oral agreement with the unauthorized person or persons
regarding the use of the premises;
5. [] Neither the owner nor an authorized agent of the owner is related to the
unauthorized person or persons;
6. [] Neither the owner nor an authorized agent of the owner has ever
accepted money or anything of value from the unauthorized person or
persons regarding the use of the premises;
7. [] The declarant has demanded that the unauthorized person or persons
vacate the premises but they have not done so;
8. [] The declarant has informed the unauthorized person or persons that he
or she is going to court to request a temporary mandatory injunction
restoring the owner to possession and shall deliver a copy of this Verified
Motion for Order to Remove Unauthorized Persons Form to the
unauthorized person or persons;
9. [] Additional optional explanatory comments or statement that the
premises has been altered or damaged:
(3) A declarant who falsely swears on a motion filed with the county court
pursuant to this section may be:
(a) Subject to sanctions under the Colorado rules of county court civil
procedure;
(b) Held in contempt of court; or
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(c) Prosecuted for perjury in the first or second degree, as described in
section 18-8-502 or 18-8-503, or false swearing, as described in section 188-504.
(4)
(a) The county court shall consider the complaint and motion for temporary
mandatory injunction under this section and conduct a hearing on the
motion as soon as practicable, but in no event later than the next court day
after the filing of the motion, unless a later date is requested by the moving
party.
(b)
(I) The summons, complaint, motion, and notice required by subsection
(4)(b)(III) of this section shall either be served by personal service upon the
defendant, as in any civil action, by a person qualified under the Colorado
rules of county court civil procedure to serve process, or such person may
make service by posting a copy of the summons, complaint, motion, and
notice required by subsection (4)(b)(III) of this section in some conspicuous
place upon the premises.
(II) Personal service or service by posting must be made at least twenty-four
hours before the time for appearance specified in such summons and notice,
and the time and manner of the service must be endorsed upon such
summons by the person making service thereof.
(III) The written notice of the date, time, and location of the hearing must be
served with the complaint. The notice must be printed in black ink and have
a font size of not less than twelve and in substantially the following form:
NOTICE
On [date], [year], at [time] in Courtroom [number], [courthouse name],
[courthouse address], the Court will hold a hearing on a Motion for an Order
for Temporary Mandatory Injunction and writ of restitution in order to
require the removal from the residential premises located at [residential
premises address] of each unauthorized person identified in the motion that
accompanies this notice. If you are identified as an unauthorized person and
if you believe that is not true, then you must attend the hearing and present
any evidence supporting your position. IF YOU FAIL TO ATTEND THE
HEARING, THE COURT MAY ENTER AN ORDER INSTRUCTING
THE SHERIFF TO REMOVE YOU FROM THE RESIDENTIAL
PREMISES IMMEDIATELY.
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(c) Any occupant of the residential premises who disputes that he or she is
an unauthorized person may appear at the hearing and must be permitted to
provide testimony and other evidence that the occupant is not an
unauthorized person. The court, in its discretion, may accept a written
statement submitted to the court prior to the commencement of the hearing
in lieu of personal testimony from the occupant.
(d) If no person identified in the motion as an unauthorized person appears
at the hearing, and no written statement that the court deems sufficient is
filed in opposition to the motion, the court may proceed to rule on the
motion based on the contents of the motion and any additional testimony
offered by the moving party. The court may, but need not, require the
moving party to confirm in oral testimony the facts recited in the motion
and may make such other inquiry of the owner or authorized agent as the
court determines proper under the circumstances. After taking testimony
from the moving party and any occupant who contests the motion or after
considering the content of the motion or written statement, the court shall
determine whether the occupant is an unauthorized person. If the court
determines that the occupant is an unauthorized person, the court shall
enter an order for a temporary mandatory injunction and issue a writ of
restitution prior to adjourning the hearing, which order may include such
additional terms or limitations as the court may in its discretion determine
necessary and equitable under the circumstances. If the court determines
that the occupant is not an unauthorized person, the court shall deny the
motion for an order for temporary mandatory injunction. If an order for
temporary mandatory injunction is denied, the owner is not prejudiced from
thereafter commencing an eviction pursuant to section 13-40-101.
(e) The court shall not require the appointment of an attorney to represent
any occupant or other interested person as a condition of considering such
motion.
(f) If the court enters the order for temporary mandatory injunction and
issues a writ of restitution, the owner or his or her authorized agent may
deliver the order for temporary mandatory injunction to the sheriff having
jurisdiction to enforce the order.
(5)
(a) Except as provided in subsection (5)(b) of this section, the writ of
restitution must be executed pursuant to section 13-40-122.
(b) No later than twenty-four hours after receipt of order for temporary
mandatory injunction, a sheriff, undersheriff, or deputy sheriff, as described
in section 16-2.5-103(1) or (2), while off duty or on duty at rates charged by
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the employing sheriff's office in accordance with section 30-1-104(1)(gg),
shall:
(I) Remove the person or persons from the residential premises, with or
without arresting the person or persons; and
(II) Order the person or persons to remain off the residential premises or be
subject to arrest for criminal trespass.
(c) If the motion filed with the county court includes a statement that the
property has been altered or damaged or the sheriff, undersheriff, or deputy
sheriff sees evidence that the property has been altered or damaged, the
sheriff, undersheriff, or deputy sheriff shall collect personal information
from the person or persons and shall provide that information to the
declarant.
History:
Added by 2018 Ch. 393, §2, eff. 7/1/2018. L. 2018: Entire article added, (SB
18-015), ch. 393, p. 2346, § 2, effective July 1.
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§ 13-40.1-102. Unauthorized alteration or damage of a residential
property
(1) If a person's conduct satisfies all of the elements of section 18-4-501, the
person who is removed from a residential property pursuant to section 1340.1-101 and who knowingly damages the real or personal property of one or
more other persons may have committed criminal mischief.
(2) Nothing in this section precludes the prosecution of violations under any
other provision of law.
History:
Added by 2018 Ch. 393, §2, eff. 7/1/2018. L. 2018: Entire article added, (SB
18-015), ch. 393, p. 2350, § 2, effective July 1.

