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38. Foreclosure Sales [Details]
This article was numbered as article 4 of chapter 118, C.R.S. 1963. The
substantive provisions of this article were repealed and reenacted in 1990,
resulting in the addition, relocation, and elimination of sections as well as
subject matter. Former C.R.S. section numbers are shown in editor's notes
following those sections that were relocated.
Law reviews: For article, "The Agricultural Credit Act of 1987", see 17
Colo. Law. 611 (1988); for article "Foreclosure by Private Trustee: Now Is the
Time for Colorado", see 65 Den. U.L. Rev. 41 (1988); for article,
"Foreclosures of Deeds of Trust and Mortgages: 1990 Statutory
Amendments -- Parts I and II", see 19 Colo. Law. 1601 and 1843 (1990); for
article, "Colorado's New Fraudulent Transfer Statutes", see 20 Colo. Law.
1815 (1991); for article, "Foreclosure Sale Excess Proceeds", see 23 Colo.
Law. 375 (1994); for article, "Recent Developments in Foreclosure Law", see
23 Colo. Law. 599 (1994); for article, "Changes Relating to Public Trustee
Foreclosures Implemented by Senate Bill 161", see 31 Colo. Law. 11 (Nov.
2002); for comment, "Closing the Door on Unfair Foreclosure Practices in
Colorado", see 74 U. Colo. L. Rev. 241 (2003); for article, "Public Trustee
Foreclosures: Be Aware of What Remains", see 40 Colo. Law. 61 (Sept.
2011).
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§ 38-38-100.3. Definitions
As used in articles 37 to 39 of this title 38, unless the context otherwise
requires:
(1) "Agricultural property" means property, none of which, on the date of
recording of the deed of trust or other lien or at the time of the recording of
the notice of election and demand or lis pendens, is:
(a) Platted as a subdivision;
(b) Located within an incorporated town, city, or city and county; or
(c) Valued and assessed as other than agricultural property pursuant to
sections 39-1-102 (1.6)(a) and 39-1-103(5), C.R.S., by the assessor of the
county where the property is located.
(1.5) "Amended mailing list" means the amended mailing list in accordance
with section 38-38-103(2) containing the names and addresses in the
mailing list as defined in subsection (14) of this section and the names and
addresses of the following persons:
(a) The owner of the property, if different than the grantor of the deed of
trust, as of the date and time of the recording of the notice of election and
demand or lis pendens as shown in the records at the address indicated in
such recorded instrument; and
(b) Each person, except the public trustee, who appears to have an interest
in the property described in the combined notice by an instrument recorded
prior to the date and time of the recording of the notice of election and
demand or lis pendens with the clerk and recorder of the county where the
property or any portion thereof is located at the address of the person
indicated on the instrument, if the person's interest in the property may be
extinguished by the foreclosure.
(2) "Attorney for the holder" means an attorney licensed and in good
standing in the state of Colorado to practice law and retained by the holder
of an evidence of debt to process a foreclosure under this article.
(2.5) "Borrower" means a person liable under an evidence of debt
constituting a residential mortgage loan.
(3) "Certified copy" means, with respect to a recorded document, a copy of
the document certified by the clerk and recorder of the county where the
document was recorded.
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(3.5) "CFPB" means the federal consumer financial protection bureau.
(4) "Combined notice" means the combined notice of sale, right to cure, and
right to redeem described in section 38-38-103(4)(a).
(4.5) "Complete loss mitigation application" means an application in
connection with which a servicer has received all the information that the
servicer requires from a borrower in evaluating applications for the loss
mitigation options available to the borrower.
(5) "Confirmation deed" means the deed described in section 38-38-501 in
the form specified in section 38-38-502 or 38-38-503.
(5.3) "Consensual lien" means a conveyance of an interest in real property,
granted by the owner of the property after the recording of a notice of
election and demand, that is not an absolute conveyance of fee title to the
property. "Consensual lien" includes but is not limited to a deed of trust,
mortgage or other assignment, encumbrance, option, lease, easement,
contract, including an instrument specified in section 38-38-305, or
conveyance as security for the performance of the grantor. "Consensual lien"
does not include a lien described in section 38-38-306 or 38-33.3-316.
(5.7) "Corporate surety bond" means a bond issued by a person authorized
to issue bonds in the state of Colorado with the public trustee as obligee,
conditioned against the delivery of an original evidence of debt to the
damage of the public trustee.
(6) "Cure statement" means the statement described in section 38-38104(2)(a).
(7) "Deed of trust" means a security instrument containing a grant to a
public trustee together with a power of sale.
(8) "Evidence of debt" means a writing that evidences a promise to pay or a
right to the payment of a monetary obligation, such as a promissory note,
bond, negotiable instrument, a loan, credit, or similar agreement, or a
monetary judgment entered by a court of competent jurisdiction.
(9) "Fees and costs" means all fees, charges, expenses, and costs described in
section 38-38-107.
(10) "Holder of an evidence of debt" or "holder" means the person in actual
possession of or person entitled to enforce an evidence of debt; except that
the term does not include a person acting as a nominee solely for the
purpose of holding the evidence of debt or deed of trust as an electronic
registry without any authority to enforce the evidence of debt or deed of
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trust. For the purposes of articles 37 to 40 of this title, the following persons
are presumed to be the holder of an evidence of debt:
(a) The person who is the obligee of and who is in possession of an original
evidence of debt;
(b) The person in possession of an original evidence of debt together with
the proper indorsement or assignment thereof to such person in accordance
with section 38-38-101(6);
(c) The person in possession of a negotiable instrument evidencing a debt,
which has been duly negotiated to such person or to bearer or indorsed in
blank; or
(d) The person in possession of an evidence of debt with authority, which
may be granted by the original evidence of debt or deed of trust, to enforce
the evidence of debt as agent, nominee, or trustee or in a similar capacity for
the obligee of the evidence of debt.
(11) "Junior lien" means a deed of trust or other lien or encumbrance upon
the property for which the amount due and owing thereunder is subordinate
to the deed of trust or other lien being foreclosed.
(12) "Junior lienor" means a person who is a beneficiary, holder, or grantee
of a junior lien.
(12.5) "Lienor" includes without limitation the holder of a certificate of
purchase or certificate of redemption for property, issued upon the
foreclosure of a deed of trust or other lien on the property.
(13) "Lis pendens" means a lis pendens in accordance with section 38-35-110
that is recorded with the clerk and recorder of the county where the property
or any portion thereof is located and that refers to a judicial action in which
one of the claims is for foreclosure and sale of the property by an officer or in
which a claim or interest in the property is asserted.
(13.3) "Loss mitigation application" means an oral or written request for a
loss mitigation option that is accompanied by any information requested by
a servicer for evaluation for a loss mitigation option.
(13.7) "Loss mitigation option" means an alternative to foreclosure offered
by the owner, holder, or assignee of a mortgage loan that is made available
through the servicer to the borrower.
(14) "Mailing list" means the mailing list in accordance with section 38-38101(1)(e) provided to the officer by the holder of the evidence of debt or the
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attorney for the holder containing the names and addresses of the following
persons:
(a) The original grantor of the deed of trust or obligor under any other lien
being foreclosed at the address shown in the recorded deed of trust or other
lien being foreclosed and, if different, the last address, if any, shown in the
records of the holder of the evidence of debt;
(b) Any person known or believed by the holder of the evidence of debt to be
personally liable under the evidence of debt secured by the deed of trust or
other lien being foreclosed at the last address, if any, shown in the records of
the holder;
(c) The occupant of the property, addressed to "occupant" at the address of
the property; and
(d) With respect to a public trustee sale, a lessee with an unrecorded
possessory interest in the property at the address of the premises of the
lessee and, if different, the address of the property, to the extent that the
holder of the evidence of debt desires to terminate the possessory interest
with the foreclosure.
(15) "Maintaining and repairing" means the act of caring for and preserving
a property in its current condition or restoring a property to a sound or
working condition after damage; except that "maintaining and repairing"
shall not include, unless done pursuant to an order entered by a court of
competent jurisdiction, any act of advancing a property to a better condition
or any act that increases the quality of or adds to the improvements located
on a property.
(16) "Notice of election and demand" means a notice of election and demand
for sale related to a public trustee foreclosure under this article.
(17) "Officer" means the public trustee or sheriff conducting a foreclosure
under this article.
(17.3) "Overbid" means the amount a property is sold for at a foreclosure
sale that is in excess of the written or amended bid amount executed by the
holder of the evidence of debt secured by the deed of trust or other lien being
foreclosed.
(17.5) "Person" means any individual, corporation, government or
governmental subdivision or agency, business trust, estate, trust, limited
liability company, partnership, association, or other legal entity.
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(18) "Property" means the portion of the property encumbered by a deed of
trust or other lien that is being foreclosed under this article or the portion of
the property being released from a deed of trust or other lien under article
39 of this title.
(19) "Publish", "publication", "republish", or "republication" means the
placement by an officer of a legal notice that meets the requirements set
forth in section 24-70-103 containing a combined notice that complies with
the requirements of section 24-70-109 in a newspaper in the county or
counties where the property to be sold is located. The officer shall select the
newspaper.
(20) "Qualified holder" means a holder of an evidence of debt, certificate of
purchase, certificate of redemption, or confirmation deed that is also one of
the following:
(a) A bank as defined in section 11-101-401(5), C.R.S.;
(b) Repealed.
(c) A federally chartered savings and loan association doing business in
Colorado or a savings and loan association chartered under the "Savings and
Loan Association Law," articles 40 to 46 of title 11, C.R.S.;
(d) A supervised lender as defined in section 5-1-301(46), C.R.S., that is
licensed to make supervised loans pursuant to section 5-2-302, C.R.S., and
that is either:
(I) A public entity, which is an entity that has issued voting securities that
are listed on a national security exchange registered under the federal
"Securities Exchange Act of 1934", as amended; or
(II) An entity in which all of the outstanding voting securities are held,
directly or indirectly, by a public entity;
(e) An entity in which all of the outstanding voting securities are held,
directly or indirectly, by a public entity that also owns, directly or indirectly,
all of the voting securities of a supervised lender as defined in section 5-1301(46), C.R.S., that is licensed to make supervised loans pursuant to
section 5-2-302, C.R.S.;
(f) A federal housing administration approved mortgagee;
(g) A federally chartered credit union doing business in Colorado or a statechartered credit union as described in section 11-30-101, C.R.S.;
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(h) An agency or department of the federal government;
(i) An entity created or sponsored by the federal or state government that
originates, insures, guarantees, or purchases loans or a person acting on
behalf of such an entity to enforce an evidence of debt or the deed of trust
securing an evidence of debt;
(j) Any community development financial institution that has been certified
and maintains such current status from the community development
financial institutions fund administered by the United States department of
the treasury, referred to in this section as the "fund". In order to be a
qualified holder under this article, the community development financial
institution must:
(I) Be a legal entity;
(II) Have a primary mission of promoting community development;
(III) Be a financing entity;
(IV) Primarily serve one or more target markets as defined by the fund;
(V) Promote development services in conjunction with its financing
activities;
(VI) Maintain accountability to its defined target market; and
(VII) Be a nongovernmental entity and not be under the control of any
governmental entity; except that a tribal government is exempt from the
requirements of this subparagraph (VII).
(k) Any entity with active certification under the fund that originates,
insures, guarantees, or purchases loans or a person acting on behalf of such
an entity to enforce an evidence of debt or the deed of trust securing an
evidence of debt;
(k.5) A private company that originates, insures, guaranties, or purchases
loans on behalf of a holder of evidence of debt that is secured by a deed of
trust encumbering a time share estate as defined in section 38-33-110 (5),
with a minimum of five million dollars in assets or not less than one
thousand active loans; or
(l) Any entity listed in paragraphs (a) to (k) of this subsection (20) acting in
the capacity of agent, nominee except as otherwise specified in subsection
(10) of this section, or trustee for another person.
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(21) "Records" means the records of the county clerk and recorder of the
county where the property is located.
(21.3) "Residential mortgage loan" means a loan that is primarily for
personal, family, or household use and that is secured by a mortgage, deed
of trust, or other equivalent, consensual security interest on a dwelling or
residential real estate upon which is constructed or intended to be
constructed a single-family dwelling or multiple-family dwelling of four or
fewer units that is or will be used by the borrower as the borrower's primary
residence.
(21.6) "Residential real estate" means any real property upon which a
dwelling is or will be constructed.
(22) "Sale" means a foreclosure sale conducted by an officer under this
article.
(23) "Secured indebtedness" means the amount owed pursuant to the
evidence of debt without regard to the value of the collateral.
(23.3)
(a) "Servicer" or "mortgage servicer" means an entity that directly services a
loan or that is responsible for interacting with the borrower; managing the
loan account on a daily basis, including collecting and crediting periodic
loan payments; managing any escrow account; or enforcing the note and
security instrument, either as the current holder of the evidence of debt or as
the current holder's authorized agent.
(b) "Servicer" includes an entity providing such services pursuant to
designation as a subservicing agent or by contract with a master servicer.
(c) "Servicer" does not mean a trustee, including the public trustee, or a
trustee's authorized agent acting under a power of sale pursuant to a deed of
trust.
(23.6) "Single point of contact" means an individual or team of personnel,
each of whom has the ability and authority to perform the responsibilities
described in section 38-38-103.1 on behalf of the servicer. The servicer shall
ensure that each member of the team is knowledgeable about the borrower's
situation and current status.
(24) "Statement of redemption" means the signed and acknowledged
statement of the holder of the evidence of debt or the signed statement of
the attorney for the holder as required by section 38-38-302(3) or the signed
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and acknowledged statement of the lienor or the signed statement of the
attorney for the lienor as required by section 38-38-302(1)(f).
(Amended by 2021 Ch. 199, §1, eff. 5/28/2021. Amended by 2018 Ch. 138,
§1, eff. 8/8/2018. Amended by 2014 Ch. 157, §1, eff. 1/1/2015. Amended by
2014 Ch. 101, §1, eff. 8/6/2014. Amended by 2014 Ch. 156, §1, eff. 5/9/2014.
Amended by 2013 Ch. 282, §73, eff. 7/1/2013. L. 2006: Entire section added,
p. 1438, § 6, effective January 1, 2008. L. 2007: IP, IP(10), (18), and (19)
amended and (5.3), (5.7), and (12.5) added, p. 1831, § 5, effective January 1,
2008. L. 2009: (1.5) and (17.5) added and IP(10), (11), (14), and (19)
amended, (HB 09-1207), ch. 164, p. 703, §1, effective January 1, 2010. L.
2012: (17.3) added, (SB 12-030), ch. 96, p. 315, § 3, effective September 1. L.
2013: (20)(b) repealed, (SB 13-154), ch. 282, p. 1489, § 73, effective July 1. L.
2014: IP(10) amended, (HB 14-1130), ch. 156, p. 541, § 1, effective May 9;
(20)(i) and (20)(j) amended and (20)(k) and (20)(l) added, (SB 14-022), ch.
101, p. 374, § 1, effective August 6; (2.5), (3.5), (4.5), (13.3), (13.7), (21.3),
(21.6), (23.3), and (23.6) added, (HB 14-1295), ch. 157, p. 545, § 1, effective
January 1, 2015. L. 2018: IP and (19) amended, (HB 18-1254), ch. 138, p.
902, § 1, effective August 8.)
The effective date for the enactment of this section by chapter 305, Session
Laws of Colorado 2006, was changed from July 1, 2007, to January 1, 2008,
by section 27 of chapter 404, Session Laws of Colorado 2007. (See L. 2007,
p. 1849.)
ANNOTATION
"A holder of an evidence of debt" need not be a holder in due
course. A person entitled to enforce an instrument may be a holder, and
need not be an owner, of the instrument. McDonald v. OneWest Bank,
F.S.B., 680 F.3d 1264 (10th Cir. 2012).
Applied in In re Miller, 666 F.3d 1255 (10th Cir. 2012).
For the federal "Securities Exchange Act of 1934", see 15 U.S.C. 78a et seq.
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§ 38-38-101. Holder of evidence of debt may elect to foreclose
(1) Documents required. Whenever a holder of an evidence of debt
declares a violation of a covenant of a deed of trust and elects to publish all
or a portion of the property therein described for sale, the holder or the
attorney for the holder shall file the following with the public trustee of the
county where the property is located:
(a) A notice of election and demand signed and acknowledged by the holder
of the evidence of debt or signed by the attorney for the holder;
(b) The original evidence of debt, including any modifications to the original
evidence of debt, together with the original indorsement or assignment
thereof, if any, to the holder of the evidence of debt or other proper
indorsement or assignment in accordance with subsection (6) of this section
or, in lieu of the original evidence of debt, one of the following:
(I) A corporate surety bond in the amount of one and one-half times the face
amount of the original evidence of debt;
(II) A copy of the evidence of debt and a certification signed and properly
acknowledged by a holder of an evidence of debt acting for itself or as agent,
nominee, or trustee under subsection (2) of this section or a statement
signed by the attorney for such holder, citing the paragraph of section 3838-100.3(20) under which the holder claims to be a qualified holder and
certifying or stating that the copy of the evidence of debt is true and correct
and that the use of the copy is subject to the conditions described in
paragraph (a) of subsection (2) of this section; or
(III) A certified copy of a monetary judgment entered by a court of
competent jurisdiction;
(c) The original recorded deed of trust securing the evidence of debt and any
original recorded modifications of the deed of trust or any recorded partial
releases of the deed of trust, or in lieu thereof, one of the following:
(I) Certified copies of the recorded deed of trust and any recorded
modifications of the deed of trust or recorded partial releases of the deed of
trust; or
(II) Copies of the recorded deed of trust and any recorded modifications of
the deed of trust or recorded partial releases of the deed of trust and a
certification signed and properly acknowledged by a holder of an evidence of
debt acting for itself or as an agent, nominee, or trustee under subsection (2)
of this section or a signed statement by the attorney for such holder, citing
the paragraph of section 38-38-100.3(20) under which the holder claims to
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be a qualified holder and certifying or stating that the copies of the recorded
deed of trust and any recorded modifications of the deed of trust or recorded
partial releases of the deed of trust are true and correct and that the use of
the copies is subject to the conditions described in paragraph (a) of
subsection (2) of this section;
(d) A combined notice pursuant to section 38-38-103; except that the
combined notice may be omitted with the prior approval of the public
trustee;
(e) A mailing list;
(f) Any affidavit recorded pursuant to section 38-35-109(5) affecting the
deed of trust described in paragraph (c) of this subsection (1), which
affidavit shall be accepted by the public trustee as modifying the deed of
trust for all purposes under this article only if the affidavit is filed with the
public trustee at the same time as the other documents required under this
subsection (1);
(f.5) If there is a loan servicer of the evidence of debt described in the notice
of election and demand and the loan servicer is not the holder, a statement
executed by the holder of the evidence of debt or the attorney for such
holder, identifying, to the best of such person's knowledge, the name of the
loan servicer;
(g) A statement executed by the holder of an evidence of debt, or the
attorney for such holder, identifying, to the best knowledge of the person
executing such statement, the name and address of the current owner of the
property described in the notice of election and demand; and
(h) Repealed.
(2) Foreclosure by qualified holder without original evidence of
debt, original or certified copy of deed of trust, or proper
indorsement.
(a) A qualified holder, whether acting for itself or as agent, nominee, or
trustee under section 38-38-100.3(20), that elects to foreclose without the
original evidence of debt pursuant to subparagraph (II) of paragraph (b) of
subsection (1) of this section, or without the original recorded deed of trust
or a certified copy thereof pursuant to subparagraph (II) of paragraph (c) of
subsection (1) of this section, or without the proper indorsement or
assignment of an evidence of debt under paragraph (b) of subsection (1) of
this section shall, by operation of law, be deemed to have agreed to
indemnify and defend any person liable for repayment of any portion of the
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original evidence of debt in the event that the original evidence of debt is
presented for payment to the extent of any amount, other than the amount
of a deficiency remaining under the evidence of debt after deducting the
amount bid at sale, and any person who sustains a loss due to any title defect
that results from reliance upon a sale at which the original evidence of debt
was not presented. The indemnity granted by this subsection (2) shall be
limited to actual economic loss suffered together with any court costs and
reasonable attorney fees and costs incurred in defending a claim brought as
a direct and proximate cause of the failure to produce the original evidence
of debt, but such indemnity shall not include, and no claimant shall be
entitled to, any special, incidental, consequential, reliance, expectation, or
punitive damages of any kind. A qualified holder acting as agent, nominee,
or trustee shall be liable for the indemnity pursuant to this subsection (2).
(b) In the event that a qualified holder or the attorney for the holder
commences a foreclosure without production of the original evidence of
debt, proper indorsement or assignment, or the original recorded deed of
trust or a certified copy thereof, the qualified holder or the attorney for the
holder may submit the original evidence of debt, proper indorsement or
assignment, or the original recorded deed of trust or a certified copy thereof
to the officer prior to the sale. In such event, the sale shall be conducted and
administered as if the original evidence of debt, proper indorsement or
assignment, or the original recorded deed of trust or a certified copy thereof
had been submitted at the time of commencement of such proceeding, and
any indemnities deemed to have been given by the qualified holder under
paragraph (a) of this subsection (2) shall be null and void as to the
instrument produced under this paragraph (b).
(c) In the event that a foreclosure is conducted where the original evidence
of debt, proper indorsement or assignment, or original recorded deed of
trust or certified copy thereof has not been produced, the only claims shall
be against the indemnitor as provided in paragraph (a) of this subsection (2)
and not against the foreclosed property or the attorney for the holder of the
evidence of debt. Nothing in this section shall preclude a person liable for
repayment of the evidence of debt from pursuing remedies allowed by law.
(3) Foreclosure on a portion of property. A holder of an evidence of
debt may elect to foreclose a deed of trust under this article against a portion
of the property encumbered by the deed of trust only if such portion is
encumbered as a separate and distinct parcel or lot by the original or an
amended deed of trust. Any foreclosure conducted by a public trustee
against less than all of the property then encumbered by the deed of trust
shall not affect the lien or the power of sale contained therein as to the
remaining property. The amount bid at a sale of less than all of the property
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shall be deemed to have satisfied the secured indebtedness to the extent of
the amount of the bid.
(4) Notice of election and demand. A notice of election and demand
filed with the public trustee pursuant to this section shall contain the
following:
(a) The names of the original grantors of the deed of trust being foreclosed
and the original beneficiaries or grantees thereof;
(b) The name of the holder of the evidence of debt;
(c) The date of the deed of trust being foreclosed;
(d) The recording date, county, book, and page or reception number of the
recording of the deed of trust being foreclosed;
(e) The amount of the original principal balance of the secured
indebtedness;
(f) The amount of the outstanding principal balance of the secured
indebtedness as of the date of the notice of election and demand;
(g) A legal description of the property to be foreclosed as set forth in the
documents to be provided to the public trustee pursuant to paragraph (c) of
subsection (1) of this section;
(h) A statement of whether the property described in the notice of election
and demand is all or only a portion of the property then encumbered by the
deed of trust being foreclosed;
(i) A statement of the violation of the covenant of the evidence of debt or
deed of trust being foreclosed upon which the foreclosure is based, which
statement shall not constitute a waiver of any right accruing on account of
any violation of any covenant of the evidence of debt or deed of trust other
than the violation specified in the notice of election and demand;
(j) The name, address, business telephone number, and bar registration
number of the attorney for the holder of the evidence of debt, which may be
indicated in the signature block of the notice of election and demand; and
(k) A description of any changes to the deed of trust described in the notice
of election and demand that are based on an affidavit filed with the public
trustee under paragraph (f) of subsection (1) of this section, together with
the recording date and reception number or book and page number of the
recording of that affidavit in the records.
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(5) Error in notice. In the event that the amount of the outstanding
principal balance due and owing upon the secured indebtedness is
erroneously set forth in the notice of election and demand or the combined
notice, the error shall not affect the validity of the notice of election and
demand, the combined notice, the publication, the sale, the certificate of
purchase described in section 38-38-401, the certificate of redemption
described in section 38-38-402, the confirmation deed as defined in section
38-38-100.3(5), or any other document executed in connection therewith.
(6) Indorsement or assignment.
(a) Proper indorsement or assignment of an evidence of debt shall include
the original indorsement or assignment or a certified copy of an
indorsement or assignment recorded in the county where the property being
foreclosed is located.
(b) Notwithstanding the provisions of paragraph (a) of this subsection (6),
the original evidence of debt or a copy thereof without proper indorsement
or assignment shall be deemed to be properly indorsed or assigned if a
qualified holder presents the original evidence of debt or a copy thereof to
the officer together with a statement in the certification of the qualified
holder or in the statement of the attorney for the qualified holder pursuant
to subparagraph (II) of paragraph (b) of subsection (1) of this section that
the party on whose behalf the foreclosure was commenced is the holder of
the evidence of debt.
(7) Multiple instruments. If the evidence of debt consists of multiple
instruments, such as notes or bonds, the holder of the evidence of debt may
elect to foreclose with respect to fewer than all of such instruments or
documents by identifying in the notice of election and demand and the
combined notice only those to be satisfied in whole or in part, in which case
the requirements of this section shall apply only as to those instruments or
documents.
(8) Assignment or transfer of debt during foreclosure.
(a) The holder of the evidence of debt may assign or transfer the secured
indebtedness at any time during the pendency of a foreclosure action
without affecting the validity of the secured indebtedness. Upon receipt of
written notice signed by the holder who commenced the foreclosure action
or the attorney for the holder stating that the evidence of debt has been
assigned and transferred and identifying the assignee or transferee, the
public trustee shall complete the foreclosure as directed by the assignee or
transferee or the attorney for the assignee or transferee. No holder of an
evidence of debt, certificate of purchase, or certificate of redemption shall be
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liable to any third party for the acts or omissions of any assignee or
transferee that occur after the date of the assignment or transfer.
(b) The assignment or transfer of the secured indebtedness during the
pendency of a foreclosure shall be deemed made without recourse unless
otherwise agreed in a written statement signed by the assignor or transferor.
The holder of the evidence of debt, certificate of purchase, or certificate of
redemption making the assignment or transfer and the attorney for the
holder shall have no duty, obligation, or liability to the assignee or transferee
or to any third party for any act or omission with respect to the foreclosure
or the loan servicing of the secured indebtedness after the assignment or
transfer. If an assignment or transfer is made by a qualified holder that
commenced the foreclosure pursuant to subsection (2) of this section, the
qualified holder's indemnity under said subsection (2) shall remain in effect
with respect to all parties except to the assignee or transferee, unless
otherwise agreed in a writing signed by the assignee or transferee if the
assignee or transferee is a qualified holder.
(c) If an assignment or transfer is made to a holder of an evidence of debt
other than a qualified holder, the holder must file with the officer the
original evidence of debt and the original recorded deed of trust or, in lieu
thereof, the documents required in paragraphs (b) and (c) of subsection (1)
of this section. An assignee or transferee shall be presumed to not be a
qualified holder, and as such, shall be subject to the provisions of this
paragraph (c), unless a signed statement by the attorney for such assignee or
transferee that cites the paragraph of section 38-38-100.3(20) under which
the assignee or transferee claims to be a qualified holder is filed with the
officer.
(9) Partial release from deed of trust. At any time after the recording of
the notice of election and demand but prior to the sale, a portion of the
property may be released from the deed of trust being foreclosed pursuant to
section 38-39-102 or as otherwise provided by order of a court of competent
jurisdiction recorded in the county where the property being released is
located. Upon recording of the release or court order, the holder of the
evidence of debt or the attorney for the holder shall pay the fee described in
section 38-37-104(1)(b)(IX), amend the combined notice, and, in the case of
a public trustee foreclosure, amend the notice of election and demand to
describe the property that continues to be secured by the deed of trust or
other lien being foreclosed as of the effective date of the release or court
order; except that the amended combined notice may be omitted with the
prior approval of the public trustee. The public trustee shall record the
amended notice of election and demand upon receipt. Upon receipt of the
amended combined notice, if provided by the holder or the attorney for the
holder, the public trustee shall republish and mail the amended combined
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notice in the manner set forth in section 38-38-109(1)(b). If the amended
combined notice was omitted pursuant to this subsection (9), upon
recordation of the amended notice of election and demand, the public
trustee shall supply an amended combined notice and shall then republish
and mail the amended combined notice in the manner set forth in section
38-38-109(1)(b).
(10) Deposit.
(a) The public trustee may require the holder or servicer to make a deposit of
up to five hundred dollars plus the amount of the fee permitted pursuant to
section 38-37-104(1)(b)(I), at the time the notice of election and demand is
filed, to be applied against the fees and costs of the public trustee.
(b) The public trustee may allow the attorney for the holder or servicer or
the holder or servicer, if not represented by an attorney, to establish with the
public trustee one or more accounts, from which the public trustee may pay
the fees and costs of the public trustee in any foreclosure filed by the holder
or the attorney for the holder and through which the public trustee may
transmit refunds or cures, overbids, or redemption proceeds.
(Amended by 2018 Ch. 138, §2, eff. 8/8/2018. Amended by 2016 Ch. 210,
§102, eff. 6/6/2016. Amended by 2014 Ch. 101, §2, eff. 8/6/2014. Amended
by 2014 Ch. 156, §2, eff. 5/9/2014. L. 90: Entire article R&RE, p. 1653, § 2,
effective October 1; (7)(a) amended, p. 1685, § 5, effective October 1. L. 92:
(7)(a) amended, p. 2089, § 2, effective July 1. L. 2002: (1)(b), (7)(a), and (11)
amended and (1.5), (1.6), (1.7), and (1.8) added, p. 1333, § 6, effective July 1.
L. 2003: (1.5)(a) and (1.5)(b) amended, p. 1211, § 25, effective July 1. L.
2006: Entire section R&RE, p. 1441, § 7, effective January 1, 2008. L. 2007:
(1)(b)(I) amended, p. 1832, § 6, effective January 1, 2008. L. 2009: (1)(h)
added, (HB 09-1276), ch. 404, p. 2220, §2, effective June 2; (8)(c) added,
(HB 09-1207), ch. 164, p. 707, §3, effective September 1; (1), (4)(g), (4)(j),
(6), (9), and (10) amended and (4)(k) added, (HB 09-1207), ch. 164, p. 704,
§2, effective January 1, 2010. L. 2010: (1)(h) amended, (HB 10-1240), ch.
200, p. 871, §1, effective May 5. L. 2012: (1)(h) amended, (SB 12-175), ch.
208, p. 895, § 171, effective July 1; (1)(f.5) added and (10) amended, (SB 12030), ch. 96, p. 315, § 4, effective September 1. L. 2014: (10) amended, (HB
14-1130), ch. 156, p. 541, § 2, effective May 9; (2)(a) amended, (SB 14-022),
ch. 101, p. 375, § 2, effective August 6. L. 2016: (1)(h) repealed, (SB 16-189),
ch. 210, p. 791, § 102, effective June 6. L. 2018: (1)(d), (9), and (10)(a)
amended, (HB 18-1254), ch. 138, p. 902, § 2, effective August 8.)
(1) The provisions of this section are similar to provisions of several former
sections as they existed prior to 1990.
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(2) The effective date for amendments made to this section by chapter 305,
Session Laws of Colorado 2006, was changed from July 1, 2007, to January
1, 2008, by section 27 of chapter 404, Session Laws of Colorado 2007. (See
L. 2007, p. 1849.)
(3) Amendments to subsection (1) by House Bill 09-1207 and House Bill 091276 were harmonized.
ANNOTATION
Law reviews. For article, "Foreclosure by Sale by Public Trustee of Deeds
of Trust in Colorado", see 14 Dicta 5 (1936). For article, "Forms Committee
Presents Standard Pleading Samples to Be Used in Foreclosures Through
Public Trustee", see 28 Dicta 461 (1951). For article, "Statutory Redemption
in Colorado", see 30 Dicta 79 (1953). For article, "Real Estate Foreclosures
and Federal Tax Liens", see 17 Colo. Law. 35 (1988). For article, "An
Analysis of the Effect of S.B. 123 on Foreclosures", see 17 Colo. Law. 845
(1988). For article, "Strategic Options for Overly Encumbered Real Property
(Friendly Foreclosures)", see 46 Colo. Law. 31 (July 2017).
Annotator's note. The following annotations include cases decided under
this section as it existed prior to its 2006 repeal and reenactment.
"A holder of an evidence of debt" need not be a holder in due
course. A person entitled to enforce an instrument may be a holder, and
need not be an owner, of the instrument. McDonald v. OneWest Bank,
F.S.B., 680 F.3d 1264 (10th Cir. 2012).
Deed not invalidated by failure to designate advertising period.
The failure to designate what the period of advertising should be made does
not invalidate the deed because, if the grantor did not designate the period
in the deed, the trustee may advertise a reasonable time. Healey v. Zobel, 45
Colo. 294, 101 P. 56 (1909).
Publication complied with section. Where a deed of trust authorized a
sale of the lands, after "four weeks public notice of the time and place of
such sale by advertisement weekly, in some newspaper of general
circulation", and the notice of sale thereunder, to take place on the 12th of
December, was published on the 10th, 17th, and 24th days of November, and
the 1st day of December, there was a compliance with the power contained
in the deed of trust and with this section. Gold Dirt Mining & Milling Co. v.
Perigo Mines, Land & Townsite Corp., 48 Colo. 197, 109 P. 263 (1910).
Notice at address given in deed complies with section. Notice to
subsequent encumbrancer, at the address given in the deed of trust, is a
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compliance with this section. Watkins v. Booth, 55 Colo. 91, 132 P. 1141
(1913).
Where the mortgagee testified that he had actual notice of the foreclosure
proceeding, but that there was no compliance with the statutory
requirements of notice, and where the record reflected that the notices in
question were mailed to him at the address given in the deed of trust, that is
all that is required. Motlong v. World Sav. & Loan Ass'n, 168 Colo. 540, 452
P.2d 384 (1969).
Homestead exemption applies in public trustee sales. Frank v. First
Nat'l Bank, 653 P.2d 748 (Colo. App. 1982).
Not only homestead exemptions, but redemption rights as provided in
sales on execution are incorporated in public trustee sales. Frank v. First
Nat'l Bank, 653 P.2d 748 (Colo. App. 1982).
Sale of homesteaded property. When a public trustee conducts a sale of
homesteaded property upon a deed of trust with a waiver therein, the public
trustee must limit the sale to the extent of the waiver or else require that the
sale of the homestead conform to the safeguards in a forced sale of
homestead by execution as set forth in §38-41-206. Frank v. First Nat'l
Bank, 653 P.2d 748 (Colo. App. 1982).
When lender bank made election of remedy to proceed by public
trustee foreclosure on separate deeds of trust to 17 parcels, bank
surrendered remedy contained in agreement that the disputed parcel would
not be released from deed of trust until the bank received $50,000 toward
the principal on promissory notes for 17 parcels. Colo. Nat'l Bank-Exchange
v. Hammar, 764 P.2d 359 (Colo. App. 1988).
A collusive foreclosure under power of sale is a fraudulent
conveyance. The fundamental element of a fraudulent conveyance is
whether the debtor's estate is unjustly diminished. Megabank Fin. v. Alpha
Gamma Rho, 841 P.2d 318 (Colo. App. 1992).
A chattel mortgage is collusive if it is a transaction intended to delay
creditors and to prevent the property of the debtor coming to their use.
Megabank Fin. v. Alpha Gamma Rho, 841 P.2d 318 (Colo. App. 1992).
A fraudulent conveyance results whether of real or personal
property if, as a result of the debtor's operations on the title to his
property, the creditor loses by reason of finding less to seize and apply to his
claim; however, no injury can result from a sale of an asset at its fair value
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since the estate does not abate as a result of what was done. Megabank Fin.
v. Alpha Gamma Rho, 841 P.2d 318 (Colo. App. 1992).
The foreclosure sale of less than all of the properties encumbered
by a deed of trust was valid where creditor's intent was clear, debtor
suffered no prejudice, and there were no intervening rights of third parties.
Rolfes v. O'Connor, 844 P.2d 1330 (Colo. App. 1992).
Plaintiffs' due process rights not violated where claim of
insufficient notice arises out of their own failure to comply with
the change of address requirements in the deed of trust. Plaintiffs
failed to provide to defendant, in writing, a notice of change of address.
Defendant thus utilized address specified in the deed of trust to serve its
motion and notice under C.R.C.P. 120 and to provide the public trustee with
plaintiffs' most current address. The plain language of the deed of trust
expresses the parties' intentions concerning notice and changes of address.
Defendant's adherence to the deed of trust's notice provision complied with
the notice requirements of C.R.C.P. 120(a). Thus, the notice provision in the
deed of trust and defendant's compliance with that provision comported
with the requirements of C.R.C.P. 120(a). Estates in Eagle Ridge, LLLP v.
Valley Bank & Trust, 141 P.3d 838 (Colo. App. 2005).
Applied in Stark Lumber Co. v. Keystone Inv. Co., 92 Colo. 259, 20 P.2d
306 (1933); Patterson v. Serafini, 187 Colo. 209, 532 P.2d 965 (1974); Valley
Dev. at Vail, Inc. v. Warder, 192 Colo. 316, 557 P.2d 1180 (1976); Moreland
v. Marwich, Ltd., 665 P.2d 613 (Colo. 1983); In re Miller, 666 F.3d 1255
(10th Cir. 2012).
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§ 38-38-102. Recording notice of election and demand - record of
sale
(1) No later than ten business days following the receipt of the notice of
election and demand, the public trustee shall review the documents filed
pursuant to section 38-38-101(1) and, if the filing is complete, cause the
notice to be recorded in the office of the county clerk and recorder of the
county where the property described in the notice is located.
(2) The public trustee shall retain in the public trustee's records a printed or
electronic copy of the notice of election and demand and the combined
notice, as published pursuant to section 38-38-103. Such records shall be
available for inspection by the public at the public trustee's offices during the
public trustee's normal business hours.
(L. 90: Entire article R&RE, p. 1656, § 2, effective October 1. L. 2005: Entire
section amended, p. 398 § 3, effective August 8. L. 2006: Entire section
R&RE, p. 1446, § 8, effective January 1, 2008. L. 2009: (1) amended, (HB
09-1207), ch. 164, p. 707, §4, effective September 1.)
(1) This section is similar to former § 38-37-137, as it existed prior to 1990.
(2) The effective date for amendments made to this section by chapter 305,
Session Laws of Colorado 2006, was changed from July 1, 2007, to January
1, 2008, by section 27 of chapter 404, Session Laws of Colorado 2007. (See
L. 2007, p. 1849.)
ANNOTATION
Law reviews. For article, "An Analysis of the Effect of S.B. 123 on
Foreclosures", see 17 Colo. Law. 845 (1988).
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§ 38-38-102.5. Notice prior to residential foreclosure - hotline
(1) As used in this section, "holder" means the holder of an evidence of debt
constituting a residential mortgage loan, as defined in section 12-10-702(21),
or that holder's loan servicer or other person acting on the holder's behalf.
"Holder" shall not include a person whose only activity as a holder is as the
seller in not more than three credit sales or loans per year.
(2) At least thirty days before filing a notice of election and demand and at
least thirty days after default, the holder shall mail a notice addressed to the
original grantor of the deed of trust at the address in the recorded deed of
trust or other lien being foreclosed and, if different, at the last address
shown in the holder's records, containing:
(a) The telephone number of the Colorado foreclosure hotline;
(b) The direct telephone number of the holder's loss mitigation
representative or department; and
(c) A statement that, under section 6-1-1107, C.R.S., it is illegal for any
person acting as a foreclosure consultant to charge an up-front fee or deposit
to the borrower for services related to the foreclosure.
(3)
(a) This section shall apply only to a default consisting solely of the failure of
the original grantor of the deed of trust to make one or more required
payments.
(b) With respect to defaults on the same obligation, after the holder has once
given the original grantor of the deed of trust a notice as specified in
subsection (2) of this section, this section imposes no limitation on the
holder's right to foreclose with respect to any subsequent default that occurs
within twelve months after such notice.
(Amended by 2019 Ch. 136, §239, eff. 10/1/2019. Amended by 2014 Ch. 157,
§2, eff. 1/1/2015. L. 2001: Entire section added, p. 447, § 1, effective January
1, 2002. L. 2006: Entire section repealed, p. 1481, § 39, effective July 1. L.
2008: Entire section RC&RE, p. 2258, § 1, effective June 5. L. 2009: (2) and
(3) amended, (HB 09-1207), ch. 164, p. 708, §5, effective January 1, 2010. L.
2014: (2) amended, (HB 14-1295), ch. 157, p. 546, § 2, effective January 1,
2015.)
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§ 38-38-103. Combined notice - publication - providing
information
(1)
(a) No more than twenty calendar days after the recording of the notice of
election and demand, the public trustee shall mail a combined notice as
described in subsection (4) of this section to the persons set forth in the
mailing list.
(b) No more than sixty calendar days nor less than forty-five calendar days
prior to the first scheduled date of sale, the public trustee shall mail a
combined notice as described in subsection (4) of this section to the persons
as set forth in the most recent amended mailing list. If there is no amended
mailing list, the public trustee shall mail a combined notice as described in
subsection (4) of this section to the persons as set forth in the mailing list.
(c) If a recorded instrument does not specify the address of the party
purporting to have an interest in the property under such recorded
instrument, the party shall not be entitled to notice and any interest in the
property under such instrument shall be extinguished upon the execution
and delivery of a deed pursuant to section 38-38-501.
(2)
(a) The holder of the evidence of debt or the attorney for the holder shall
deliver an amended mailing list to the officer as needed. If an amended
mailing list is received after the officer has sent the mailing described in
paragraph (b) of subsection (1) of this section, the officer shall continue the
sale to no less than sixty-five calendar days after receipt of the amended
mailing list. The officer shall send the notice pursuant to subsection (4) of
this section to the persons on the amended mailing list no less than fortyfive calendar days prior to the actual date of sale.
(b) (Deleted by amendment, L. 2007, p. 1832, § 7, effective January 1,
2008.)
(3) The sheriff shall mail a combined notice as described in subsection (4) of
this section to the persons named at the addresses indicated in the mailing
list no less than sixteen nor more than thirty calendar days after the holder
of the evidence of debt or the attorney for the holder delivers to the sheriff
the mailing list and the original or a copy of a decree of foreclosure or a writ
of execution directing the sheriff to sell property.
(4)
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(a) The combined notices required to be mailed pursuant to subsections (1),
(2), and (3) of this section must contain the following:
(I) The information required by section 38-38-101(4);
(II) The statement: A notice of intent to cure filed pursuant to section 38-38104 shall be filed with the officer at least fifteen calendar days prior to the
first scheduled sale date or any date to which the sale is continued;
(II.5) The statement, which must be in bold: If the sale date is continued to a
later date, the deadline to file a notice of intent to cure by those parties
entitled to cure may also be extended;
(III) The statement: A notice of intent to redeem filed pursuant to section
38-38-302 shall be filed with the officer no later than eight business days
after the sale;
(IV) The date to which the sale has been continued pursuant to paragraph
(a) of subsection (2) of this section;
(V) The date of sale determined pursuant to section 38-38-108;
(VI) The place of sale determined pursuant to section 38-38-110;
(VII) If the sale is conducted by means of the internet or another electronic
medium pursuant to section 38-38-110(1):
(A) The electronic address;
(B) The location of computer workstations that are available to the public
and information about how to obtain instructions on accessing the sale and
submitting bids; and
(C) A statement that the bidding rules for the sale will be posted on the
internet or other electronic medium used to conduct the sale at least two
weeks before the date of sale;
(VIII) The statement as required by section 24-70-109, C.R.S.: The lien
being foreclosed may not be a first lien; and
(IX) A statement that, if the borrower believes that a lender or servicer has
violated the requirements for a single point of contact in section 38-38-103.1
or the prohibition on dual tracking in section 38-38-103.2, the borrower
may file a complaint with the Colorado attorney general, the CFPB, or both,
but the filing of a complaint will not stop the foreclosure process. The notice
must include contact information for both the Colorado attorney general's
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office and the CFPB. If the officer maintains a website, the officer shall also
post this information on the website for viewing by all borrowers.
(b) A legible copy of this section and sections 38-37-108, 38-38-104, 38-38301, 38-38-302, 38-38-304, 38-38-305, and 38-38-306 shall be sent with
all notices pursuant to this section.
(5)
(a) No more than sixty calendar days nor less than forty-five calendar days
prior to the first scheduled date of sale, unless a longer period of publication
is specified in the deed of trust or other lien being foreclosed, a deed of trust
or other lien being foreclosed is deemed to require the officer to commence
publication of the combined notice, omitting both the statements under
subsections (4)(a)(II), (4)(a)(III), and (4)(a)(IX) of this section and the
copies of the statutes under subsection (4)(b) of this section and adding the
first and last publication dates if not already specified in the combined
notice, for four weeks, which means publication once each week for five
consecutive weeks.
(b) The officer shall review the publication of the combined notice for
accuracy.
(c) The fees and costs to be allowed for publication of the combined notice
shall be as provided by law for the publication of legal notices or advertising.
(d) Repealed.
(Amended by 2018 Ch. 138, §3, eff. 8/8/2018. Amended by 2016 Ch. 210,
§103, eff. 6/6/2016. Amended by 2015 Ch. 113, §3, eff. 9/1/2015. Amended
by 2014 Ch. 157, §3, eff. 1/1/2015. L. 90: Entire article R&RE, p. 1656, § 2,
effective October 1. L. 91: (1) amended, p. 1921, § 52, effective June 1. L.
2002: (1) amended, p. 1336, § 7, effective July 1. L. 2006: Entire section
R&RE, p. 1446, § 9, effective January 1, 2008. L. 2007: IP(1)(a)(II), (2),
(4)(a)(III), and (5)(a) amended, p. 1832, § 7, effective January 1, 2008. L.
2009: (5)(d) added, (HB 09-1276), ch. 404, p. 2221, §4, effective June 2;
(1)(a), (1)(b), (2)(a), (3), (4)(a)(IV), (4)(b), (5)(a), and (5)(b) amended, (HB
09-1207), ch. 164, p. 708, §6, effective January 1, 2010. L. 2012: (4)(a)(II.5)
added, (SB 12-030), ch. 96, p. 315, § 5, effective September 1. L. 2014:
IP(4)(a), (4)(a)(VI), and (4)(a)(VII) amended and (4)(a)(VIII) added, (HB
14-1295), ch. 157, p. 547, § 3, effective January 1, 2015. L. 2015: (4)(a)
amended, (HB 15-1142), ch. 113, p. 338, § 3, effective September 1. L. 2016:
(5)(d) repealed, (SB 16-189), ch. 210, p. 792, § 103, effective June 6. L. 2018:
(5)(a) amended, (HB 18-1254), ch. 138, p. 903, § 3, effective August 8.)
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(1) The provisions of this section are similar to provisions of several former
sections as they existed prior to 1990.
(2) The effective date for amendments made to this section by chapter 305,
Session Laws of Colorado 2006, was changed from July 1, 2007, to January
1, 2008, by section 27 of chapter 404, Session Laws of Colorado 2007. (See
L. 2007, p. 1849.)
ANNOTATION
Public trustee not required to send notice to consignor on
promissory note of his right to cure and of foreclosure proceedings on
deed of trust securing the note, despite fact that cosignor had right to cure
the default. S.L.K. Testamentary Trust v. Davids, 692 P.2d 1147 (Colo. App.
1984), aff'd, 728 P.2d 1259 (Colo. 1987) (decided under § 38-39-118 as it
existed prior to the 1990 repeal and reenactment of this article and article
39).
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§ 38-38-103.1. Single point of contact - servicer to designate duties - exemption
(1) No later than the forty-fifth day of a borrower's delinquency, a servicer
shall promptly establish a single point of contact for communications with
the borrower. The servicer shall do so within the time periods prescribed in,
and subject to the other requirements imposed by, federal law and CFPB
rules and orders. Once the single point of contact is established, the servicer
shall promptly provide to the borrower, in writing, one or more direct means
of communication with the single point of contact.
(2) A single point of contact shall:
(a) Provide the borrower with accurate information about:
(I) Loss mitigation options available to the borrower from the owner or
assignee of the borrower's mortgage loan;
(II) Actions the borrower must take to be evaluated for loss mitigation
options, including actions the borrower must take to submit a complete loss
mitigation application and, if applicable, actions the borrower must take to
appeal the servicer's determination to deny a borrower's loss mitigation
application for any trial or permanent loan modification program offered by
the servicer;
(III) The status of any loss mitigation application that the borrower has
submitted to the servicer;
(IV) The circumstances under which the servicer may make a referral to
foreclosure; and
(V) Applicable loss mitigation deadlines established by an owner or assignee
of the borrower's mortgage loan or by section 38-38-103.2;
(b) Retrieve, in a timely manner:
(I) A complete record of the borrower's payment history; and
(II) All written information the borrower has provided to the servicer and, if
available, to prior servicers in connection with a loss mitigation application;
(c) Provide the documents and information identified in paragraph (b) of
this subsection (2) to other persons required to evaluate a borrower for loss
mitigation options made available by the servicer, if applicable; and
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(d) Provide a delinquent borrower with information about the procedures
for submitting a notice of error or an information request.
(3) A servicer is exempt from this section if the servicer services five
thousand or fewer mortgage loans for all of which the servicer, or an affiliate
of the servicer, is the creditor or assignee. In determining whether a servicer
services five thousand or fewer mortgages, the servicer is evaluated based on
the number of mortgage loans serviced by the servicer and any affiliates as
of January 1 for the remainder of the calendar year. A servicer that crosses
the threshold has six months after crossing the threshold or until the next
January 1, whichever is later, to comply with this section.
(4) A servicer who complies with 12 CFR 1024.40, as promulgated by the
CFPB, or is exempt from compliance with that regulation under federal law
or CFPB rules, regulations, or orders, is deemed in compliance with this
section.
(Added by 2014 Ch. 157, §4, eff. 1/1/2015. L. 2014: Entire section added,
(HB 14-1295), ch. 157, p. 547, § 4, effective January 1, 2015.)
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§ 38-38-103.2. Dual tracking prohibited - notice to officer continuation of sale pending inquiry
(1) A servicer is subject to the time limits and other requirements of federal
law and CFPB rules in connection with a foreclosure under this article.
(2) The servicer shall:
(a) Notify the borrower in writing when it receives a complete loss
mitigation application from the borrower; and
(b) Exercise reasonable diligence in obtaining documents and information to
complete a loss mitigation application.
(3) If the borrower has received confirmation from the servicer that the
borrower has submitted a complete loss mitigation application or has been
offered and has accepted a loss mitigation option and is complying with its
provisions, and yet a notice of election and demand pursuant to section 3838-101 has been filed or action is being taken pursuant to section 38-38-105
or 38-38-106 with regard to the borrower, then, in order to stop the
foreclosure sale, no later than fourteen calendar days before the sale date,
the borrower must present to the officer the borrower's written notification
from the servicer indicating receipt of a complete loss mitigation application
dated at least thirty-seven days prior to the sale date or acceptance of a loss
mitigation option, and, if the borrower does so:
(a) As soon as possible, but no later than three business days after receipt of
the notification, the officer shall contact the attorney for the servicer or
holder or the servicer or holder, if not represented by an attorney, by
telephone, electronic mail, or first-class mail and inquire as to the status of
the loss mitigation option. The officer shall document this inquiry. Until the
servicer or its attorney responds to the inquiry, the officer shall continue the
sale in accordance with section 38-38-109(1)(a).
(b) If the attorney for the servicer or holder or the servicer or holder, if not
represented by an attorney, fails to respond within seven calendar days to an
inquiry under paragraph (a) of this subsection (3), then, as soon as possible
but no later than the fourteenth day after the date of the inquiry, the officer
shall send a certified letter to the attorney for the servicer or holder or to the
servicer or holder, if not represented by an attorney, as listed on the notice
of election and demand, inquiring as to the status of the loss mitigation
option. The servicer or holder shall reimburse the officer for the cost of
mailing the letter.
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(c) If, after being contacted in accordance with paragraph (a) or (b) of this
subsection (3), the attorney for the servicer or holder or the servicer or
holder, if not represented by an attorney, gives the officer a written
statement via electronic mail or first-class mail disputing that a loss
mitigation option has been offered and accepted or that the borrower is
complying with its terms, the officer shall proceed with the sale.
(d)
(I) If the attorney for the servicer or holder or the servicer or holder, if not
represented by an attorney, acknowledges that a loss mitigation option has
been offered and accepted and that the borrower is complying with its
terms, the officer shall continue the sale in accordance with section 38-38109(1)(a), and the holder shall withdraw the notice of election and demand
within one hundred eighty calendar days after the date of the
acknowledgment if the borrower continues to comply with the terms of the
loss mitigation option.
(II) If, within one hundred eighty calendar days after the date of the
acknowledgment, the attorney for the servicer or holder or the servicer or
holder, if not represented by an attorney, has not withdrawn the notice of
election and demand and neither the attorney for the servicer or holder nor
the servicer or holder, if not represented by an attorney, has notified the
officer that the borrower is not complying with the terms of the loss
mitigation option, the officer may administratively withdraw the notice of
election and demand.
(III) If, within one hundred eighty calendar days after the date of the
acknowledgment, the borrower fails to comply with the terms of the loss
mitigation option, the holder or the attorney for the holder may give written
notice to the officer that the loss mitigation option has been breached, and,
no later than ten business days after receiving the notice, the officer shall
mail an amended combined notice containing the date of the rescheduled
sale to each person appearing on the most recent mailing list, or on an
updated mailing list if provided by the holder or the holder's attorney. The
rescheduled sale date must not be fewer than seven calendar days after the
date the amended combined notice is mailed. All fees and costs of providing
the amended combined notice may be included as part of the foreclosure
costs.
(4) If a foreclosure sale is continued as a result of compliance with the
requirements of subsection (3) of this section, the periods for which the sale
may be continued are in addition to the twelve-month period of continuance
provided by section 38-38-109(1).
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(5) A servicer is exempt from this section if the servicer services five
thousand or fewer mortgage loans for all of which the servicer, or an affiliate
of the servicer, is the creditor or assignee. In determining whether a servicer
services five thousand or fewer mortgages, the servicer is evaluated based on
the number of mortgage loans serviced by the servicer and any affiliates as
of January 1 for the remainder of the calendar year. A servicer that crosses
the threshold has six months after crossing the threshold or until the next
January 1, whichever is later, to comply with this section.
(6) A servicer who complies with 12 CFR 1024.41, as promulgated by the
CFPB, or is exempt from compliance with that regulation under federal law
or CFPB rules, regulations, or orders, is deemed in compliance with this
section.
(Added by 2014 Ch. 157, §4, eff. 1/1/2015. L. 2014: Entire section added,
(HB 14-1295), ch. 157, p. 547, § 4, effective January 1, 2015.)
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§ 38-38-104. Right to cure when default is nonpayment - right to
cure for certain technical defaults
(1) Unless the order authorizing the sale described in section 38-38-105
contains a determination that there is a reasonable probability that a default
in the terms of the evidence of debt, deed of trust, or other lien being
foreclosed other than nonpayment of sums due thereunder has occurred,
any of the following persons is entitled to cure the default if the person files
with the officer, no later than fifteen calendar days prior to the date of sale, a
written notice of intent to cure together with evidence of the person's right
to cure to the satisfaction of the officer:
(a)
(I) The owner of the property as of the date and time of the recording of the
notice of election and demand or lis pendens as evidenced in the records;
(II) If the owner of the property is dead or incapacitated on or after the date
and time of the recording of the notice of election and demand or lis
pendens, the owner's heirs, personal representative, legal guardian, or
conservator as of the time of filing of the notice of intent to cure, whether or
not such person's interest is shown in the records, or any co-owner of the
property if the co-owner's ownership interest is evidenced in the records as
of the date and time of the recording of the notice of election and demand or
lis pendens;
(III) A transferee of the property as evidenced in the records as of the time of
filing of the notice of intent to cure if the transferee was the property owner's
spouse as of the date and time of the recording of the notice of election and
demand or lis pendens or if the transferee is wholly owned or controlled by
the property owner, is wholly owned or controlled by the controlling owner
of the property owner, or is the controlling owner of the property owner;
(IV) A transferee or owner of the property by virtue of merger or other
similar event or by operation of law occurring after the date and time of the
recording of the notice of election and demand or lis pendens; or
(V) The holder of an order or judgment entered by a court of competent
jurisdiction as evidenced in the records after the date and time of the
recording of the notice of election and demand or lis pendens ordering title
to the property to be vested in a person other than the owner;
(b) A person liable under the evidence of debt;
(c) A surety or guarantor of the evidence of debt; or
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(d) A holder of an interest junior to the lien being foreclosed by virtue of
being a lienor or lessee of, or a holder of an easement or license on, the
property or a contract vendee of the property, if the instrument evidencing
the interest was recorded in the records prior to the date and time of the
recording of the notice of election and demand or lis pendens. If, prior to the
date and time of the recording of the notice of election and demand or lis
pendens, a lien is recorded in an incorrect county, the holder's rights under
this section shall only be valid if the lien is rerecorded in the correct county
at least fifteen calendar days prior to the actual date of sale.
(2)
(a)
(I) Promptly upon receipt of a notice of intent to cure by the officer, but no
less than twelve calendar days prior to the date of sale, the officer shall
transmit by mail, facsimile, or electronic means to the person executing the
notice of election and demand a request for a statement of all sums
necessary to cure the default. The attorney for the holder or servicer or, if
none, the holder or servicer, shall file the cure statement with the officer,
and the cure statement must set forth the amounts necessary to cure. Upon
receipt of the statement of the amounts needed to cure, the officer shall
transmit in writing to the person filing the notice of intent to cure the
default:
(A) The cure statement; and
(B) A statement that the person filing the notice of intent to cure is entitled
to receive from the attorney for the holder or servicer or, if not represented,
from the holder or servicer, upon written request mailed to the attorney for
the holder or servicer or, if not represented, to the holder or servicer at the
address stated on the cure statement, copies of receipts or other credible
evidence to support the costs claimed on the cure statement. This request
may be sent only after payment to the officer of the amount shown on the
cure statement and must be sent within ninety days after payment of the
cure amount.
(II) If a cure statement is required pursuant to subparagraph (I) of this
paragraph (a), the holder of the evidence of debt shall submit a signed and
acknowledged cure statement, or the office of the attorney for the holder
shall submit a signed cure statement, specifying the following amounts,
itemized in substantially the following categories and in substantially the
following form:
CURE STATEMENT
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To:_______________________________________
Public Trustee (or Sheriff) of the County (or City and County)
of__________, State of Colorado (hereinafter the "officer").
Foreclosure sale number:__________
Grantor:__________
The date through which the
cure statement is effective:__________
The following is an itemization of all sums necessary to cure the default (any
amount that is based on a good faith estimate is indicated with an asterisk):
Payments due under the evidence of debt:
__________ payments of $ __________ each
Accrued late charges __________
Other amounts due under the evidence of debt
(specify)
____________________
__________ __________
Property inspections __________
Property, general liability,
and casualty insurance __________
Certificate of taxes due __________
Property taxes paid by the holder __________
Owner association assessment paid by the holder __________
Permitted amounts paid on prior liens __________
Less impound/escrow account credit __________
Plus impound/escrow account deficiency __________
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Title costs __________
Rule 120 docket fee __________
Rule 120 posting costs __________
Court costs __________
Postage/delivery costs __________
Service/posting costs __________
Attorney fees __________
Other fees and costs (specify):
____________________
____________________
Reinstatement total $ __________
(Does not include officer's fees and costs)
Officer's fees and costs $ __________
(To be added by officer)
Total to cure $ __________
(To be added by officer)
IT MAY TAKE SEVERAL DAYS BEFORE THE CURE IS
PROCESSED AND ENTERED INTO THE HOLDER'S RECORDS.
The total to cure does not include any future monthly mortgage payments
that may be due.
Name of the holder of the evidence of debt and the attorney for the holder:
Holder: _________________________________
Attorney: _______________________________
Printed name: ____________________________
Signature: ______________________________
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Attorney address: ________________________
Attorney business telephone: _____________
(III) The cure statement is a representation of fact, made upon the current
information and belief of the person signing it. If the holder or servicer
determines that there is an inaccurate amount contained in the cure
statement, the holder or servicer, or the attorney for the holder or servicer,
shall inform the officer immediately and provide a cure statement with
updated figures; except that any additional or increased amounts must be
added at least ten calendar days before the effective date of the original cure
statement. If an inaccurate amount is reported and a corrected cure
statement is not provided within the time specified in this subparagraph
(III), the officer may continue the sale for one week in accordance with
section 38-38-109(1). An estimate as allowed under subsection (5) of this
section is not an inaccurate amount for purposes of this subparagraph (III).
(IV) Within seven business days after the officer's notification to the holder
or servicer, or to the attorney for the holder or servicer, that the officer has
received the funds necessary to cure the default as reflected on the initial or
updated cure statement, the holder or servicer or the attorney for the holder
or servicer shall deliver to the officer a final statement, reconciled for
estimated amounts that were not or would not be incurred as of the date the
cure proceeds were received by the officer, along with receipts or invoices for
all rule 120 docket costs and all statutorily mandated posting costs claimed
on the cure statement. All amounts of cure proceeds received by the officer
in excess of the amounts reflected on the final statement shall be remitted by
the officer to the person who paid the cure amount.
(V)
(A) The holder or servicer shall remit to the person who paid the cure
amount any portion of the cure amount that represents a fee or cost listed on
the cure statement that exceeds the amount actually incurred and that was
not remitted by the officer in accordance with subparagraph (I) of paragraph
(d) of this subsection (2).
(B) The officer shall remit to the person who paid the cure amount any
portion of the cure amount that represents a fee or cost of the officer that
exceeds the amount actually incurred by the officer.
(VI) The holder or servicer is responsible for retaining receipts or other
credible evidence to support all costs claimed on the cure statement,
including rule 120 docket fees and posting costs, and the person who paid
the cure amount is entitled to receive copies upon written request mailed to
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the attorney for the holder or servicer or, if not represented, to the holder or
servicer at the address stated on the cure statement. The request may be
made at any time after payment to the officer of the amount shown on the
cure statement, but must be made within ninety days after payment of the
cure amount. The attorney for the holder or servicer or, if not represented,
the holder or servicer shall provide copies of all receipts or other credible
evidence within thirty days after receiving the request, and may provide the
copies electronically.
(b) No later than 12 noon on the day before the sale, the person desiring to
cure the default shall pay to the officer all sums that are due and owing
under the evidence of debt and deed of trust or other lien being foreclosed
and all fees and costs of the holder of the evidence of debt allowable under
the evidence of debt, deed of trust, or other lien being foreclosed through the
effective date that are set forth in the cure statement; except that any
principal that would not have been due in the absence of acceleration shall
not be included in such sums due.
(c) If a cure is made, interest for the period of any continuance pursuant to
section 38-38-109(1)(c) shall be allowed only at the regular rate and not at
the default rate as may be specified in the evidence of debt, deed of trust, or
other lien being foreclosed. If a cure is not made, interest at the default rate,
if specified in the evidence of debt, deed of trust, or other lien being
foreclosed, for the period of the continuance shall be allowed.
(d)
(I) Upon receipt of the cure amount, and conditioned upon the withdrawal
or dismissal of the foreclosure from the holder or servicer or the attorney for
the holder or servicer, the officer shall:
(A) Deliver the cure amount, less the fees and costs of the officer and any
adjustments required under subparagraph (III) of paragraph (a) of this
subsection (2), to the attorney for the holder or servicer or, if none, to the
holder or servicer; and
(B) Obtain and retain, in the officer's records, the name and mailing address
of the person who paid the cure amount.
(II) Following the withdrawal or dismissal, the evidence of debt shall be
returned uncancelled to the attorney for the holder or servicer or, if none, to
the holder or servicer by the public trustee or to the court by the sheriff.
(3) Where the default in the terms of the evidence of debt, deed of trust, or
other lien on which the holder of the evidence of debt claims the right to
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foreclose is the failure of a party to furnish balance sheets or tax returns, any
person entitled to cure pursuant to paragraph (a) of subsection (2) of this
section may cure such default in the manner prescribed in this section by
providing to the holder or the attorney for the holder the required balance
sheets, tax returns, or other adequate evidence of the party's financial
condition so long as all sums currently due under the evidence of debt have
been paid and all amounts due under paragraph (b) of subsection (2) of this
section, where applicable, have been paid.
(4) Any person liable on the debt and the grantor of the deed of trust or
other lien being foreclosed shall be deemed to have given the necessary
consent to allow the holder of the evidence of debt or the attorney for the
holder to provide the information specified in paragraph (a) of subsection
(2) of this section to the officer and all other persons who may assert a right
to cure pursuant to this section.
(5) A cure statement pursuant to paragraph (a) of subsection (2) of this
section shall state the period for which it is effective. The cure statement
shall be effective for at least ten calendar days after the date the cure
statement is received by the officer or until the last day to cure under
paragraph (b) of subsection (2) of this section, whichever occurs first. The
cure statement shall be effective for no more than thirty calendar days after
the date the cure statement is received by the officer or until the last day to
cure under paragraph (b) of subsection (2) of this section, whichever occurs
first. The use of good faith estimates in the cure statement with respect to
interest and fees and costs is specifically authorized by this article, so long as
the cure statement states that it is a good faith estimate effective through the
last day to cure as indicated in the cure statement. The use of a good faith
estimate in the cure statement shall not change or extend the period or
effective date of a cure statement.
(6) Following expiration of the period for which the cure statement is
effective, but no less than fifteen calendar days prior to the date of sale, the
person who originally submitted the notice of intent to cure may make a
written request to the public trustee for an update of the amount necessary
to cure. Upon receipt by the public trustee of such written request for
updated cure figures, subsection (2) of this section shall apply.
(7) If the holder of the evidence of debt or the attorney for the holder
receives a request for a cure statement under paragraph (a) of subsection (2)
of this section and does not file a cure statement with the officer by the
earlier of ten business days after receipt of the request or the eighth calendar
day before the date of the sale, the officer shall continue the sale for one
week. Thereafter and until the cure statement is filed, the officer shall
continue the sale an additional week for each week that the holder fails to
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file the cure statement; except that the sale shall not be continued beyond
the period of continuance allowed under section 38-38-109(1)(a). A cure
statement must be received by 12 noon on the day it is due in order to meet a
deadline set forth in this subsection (7).
(Amended by 2014 Ch. 156, §3, eff. 5/9/2014. L. 90: Entire article R&RE, p.
1657, § 2, effective October 1. L. 91: (2) amended, p. 1922, § 53, effective
June 1. L. 92: (1) amended, p. 2090, § 3, effective July 1. L. 94: (2.5) added,
p. 1674, § 1, effective July 1. L. 2002: Entire section amended, p. 1336, § 8,
effective July 1. L. 2006: Entire section R&RE amended, p. 1449, § 10,
effective January 1, 2008. L. 2007: IP(1) and (5) amended, p. 1833, § 8,
effective January 1, 2008. L. 2009: (1)(a)(V), (1)(d), and (2)(a) amended and
(6) and (7) added, (HB 09-1207), ch. 164, p. 710, §7, effective January 1,
2010. L. 2012: (2)(a), (2)(b), (5), and (7) amended, (SB 12-030), ch. 96, p.
315, § 6, effective September 1. L. 2014: (2)(a)(I) and (2)(d) amended and
(2)(a)(III), (2)(a)(IV), (2)(a)(V), and (2)(a)(VI) added, (HB 14-1130), ch. 156,
p. 542, § 3, effective May 9.)
(1) This section is similar to former § 38-39-118, as it existed prior to 1990.
(2) The effective date for amendments made to this section by chapter 305,
Session Laws of Colorado 2006, was changed from July 1, 2007, to January
1, 2008, by section 27 of chapter 404, Session Laws of Colorado 2007. (See
L. 2007, p. 1849.)
ANNOTATION
Law reviews. For article, "Foreclosure by Sale by Public Trustee of Deeds
of Trust in Colorado", see 28 Dicta 437 (1951). For article, "Statutory
Redemption in Colorado", see 30 Dicta 79 (1953). For comment discussing
Colorado's curative default statute in light of Foster Lumber Co. v. Weston
Constructors, 33 Colo. App. 436, 521 P.2d 1294 (1974), see 52 Den. L.J. 637
(1975). For comment, "The Effect of Certified Realty on Mortgage
Foreclosure in Colorado", appearing below, see 52 U. Colo. L. Rev. 301
(1981). For comment, "The Effect of Certified Realty Corp. v. Smith on
Mortgage Foreclosure in Colorado", see 52 U. Colo. L. Rev. 301 (1981). For
article, "Election to Sue on a Mortgage Note in Lieu of Foreclosure", see 13
Colo. Law. 621 (1984). For article, "Limitation of Bank's Liabilities in Letters
of Credit Agreements", see 15 Colo. Law. 1019 (1986). For article, "Forever is
an Awfully Long Time: Affordable Housing Covenants in Colorado (Part II)",
see 48 Colo. Law. 44 (Aug.-Sept. 2019).
Annotator's note. Since § 38-38-104 is similar to § 38-39-118 as it existed
prior to the 1990 repeal and reenactment of this article and article 39,
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relevant cases construing that provision have been included in the
annotations to this section.
Applicability of section. This section applies only where foreclosure
action has been initiated. Certified Realty Corp. v. Smith, 198 Colo. 222, 597
P.2d 1043 (1979).
This section applies to a situation where default in the terms of a note and
deed of trust consists, not only of nonpayment of principal and interest, but
also of failure to pay real property taxes. Foster Lumber Co. v. Weston
Constructors, Inc., 33 Colo. App. 436, 521 P.2d 1294 (1974).
Section modified common law by limiting acceleration right. This
section has modified the common law by limiting right of acceleration.
Foster Lumber Co. v. Weston Constructors, Inc., 33 Colo. App. 436, 521 P.2d
1294 (1974).
When the action involves only a default of payment and the deed of trust or
mortgage is being foreclosed, this section limits the effectiveness of an
acceleration clause. Smith v. Certified Realty Corp., 41 Colo. App. 170, 585
P.2d 293 (1978), aff'd, 198 Colo. 222, 597 P.2d 1043 (1979).
Section prevents foreclosure if creditor's interests not
jeopardized. This section must be interpreted so as to carry out its general
legislative intent which was to permit debtors to prevent foreclosure of
mortgages or deeds of trust in instances in which the creditor's interests will
not be jeopardized. Foster Lumber Co. v. Weston Constructors, Inc., 33
Colo. App. 436, 521 P.2d 1294 (1974); Jacobs Invs. v. PRD Holdings, Ltd., 44
Colo. App. 184, 612 P.2d 1149 (1980).
And cures default on note, deed of trust, or mortgage. This section
specifically refers to defaults on "the note, deed of trust, or mortgage" and
was obviously intended to permit a debtor to cure a default in the terms of
either instrument. Foster Lumber Co. v. Weston Constructors, Inc., 33 Colo.
App. 436, 521 P.2d 1294 (1974).
Section does not limit the number of times a debtor can cure
defaults. Jacobs Invs. v. PRD Holdings, Ltd., 44 Colo. App. 184, 612 P.2d
1149 (1980).
Subsection (3) protects the creditor from the allegation that he has waived
his future right to accelerate and to foreclose upon default because the
debtor was able to cure defaults at an earlier time. Jacobs Invs. v. PRD
Holdings, Ltd., 44 Colo. App. 184, 612 P.2d 1149 (1980).
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No equitable right to cure default in action on promissory note.
There is no equitable right to cure default in action brought solely on
promissory note. Smith v. Certified Realty Corp., 41 Colo. App. 170, 585 P.2d
293 (1978), aff'd, 198 Colo. 222, 597 P.2d 1043 (1979).
Postponement of sale also postpones deadline for curing default.
When the date of a foreclosure sale is postponed, the deadline for curing the
default, notice to the public trustee of intention to cure at least seven days
prior to the sale, is correspondingly postponed. Kirchner v. Sanchez, 661
P.2d 1161 (Colo. 1983).
Acceleration clause enforceable. Where suit after default of payment is
on the note only and the creditor does not bring an action to foreclose on the
security, i.e., the deed of trust, the acceleration clause in the note is
enforceable, and the debtor has no statutory or equitable right to cure the
money default. Smith v. Certified Realty Corp., 41 Colo. App. 170, 585 P.2d
293 (1978), aff'd, 198 Colo. 222, 597 P.2d 1043 (1979).
Statutory coverage triggered by initiation of foreclosure
proceedings. Because by its terms this section applies only to deeds of
trust or mortgages "being foreclosed" and the statutory mechanism for
tender operates through the public trustees or other officers "conducting the
sale", statutory coverage is triggered by initiation of foreclosure proceedings
on the mortgage or deed of trust. Foster Lumber Co. v. Weston Constructors,
Inc., 33 Colo. App. 436, 521 P.2d 1294 (1974).
Attorney fees. When a deed of trust is foreclosed as a mortgage, the court
may award attorney fees. Bakers Park Mining & Milling Co. v. District Court,
662 P.2d 483 (Colo. 1983).
To cure default, debtor is required to pay interest at the default rate on
the entire balance of the debt for the period during which the note was in
default plus all delinquent principal. Foothills Apartments v. Fischer, 693
P.2d 395 (Colo. App. 1984).
No partial cure of default. Default is either cured or not cured, and if
"cured" then it is as if no default occurred. The effect of curing default under
the foreclosure statute is to put parties in the same position as they would
have been had no default occurred. Foothills Apartments v. Fischer, 693
P.2d 395 (Colo. App. 1984).
Parties returned to original status following timely tender. This
section allows one liable, under a note and deed of trust or mortgage, whose
only default is nonpayment, to cure the default by tender of the delinquent
payments due plus costs, late charges, and attorneys' fees. If such a tender is
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made within five (now seven) days of the foreclosure sale, the foreclosure
action is terminated and the parties are returned to their original status.
Ulander v. Allen, 37 Colo. App. 279, 544 P.2d 1001 (1976).
There is no statutorily prescribed remedy for failure to comply
with this section. Burrell Registration Co. v. McKelvey, 194 Colo. 157, 570
P.2d 248 (1977).
Bankruptcy court lacks authority to extend statutory time to cure
default after the certificate of purchase has been issued. Benford-Whiting
Co. v. Robertson, 4 B.R. 213 (Bankr. D. Colo. 1980).
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§ 38-38-105. Court order authorizing sale mandatory - notice of
hearing for residential properties - definition
(1) Repealed.
(2)
(a) On and after January 1, 2008, whenever a public trustee forecloses upon
a deed of trust under this article, the holder of the evidence of debt or the
attorney for the holder shall obtain an order authorizing sale from a court of
competent jurisdiction to issue the same pursuant to rule 120 or other rule
of the Colorado rules of civil procedure. The order shall recite the date the
hearing was scheduled if no hearing was held, or the date the hearing was
completed if a hearing was held, which date in either case must be no later
than the day prior to the last day on which an effective notice of intent to
cure may be filed with the public trustee under section 38-38-104. A sale
held without an order authorizing sale issued in compliance with this
paragraph (a) shall be invalid.
(b) The public trustee shall postpone the sale, unless the holder or the
attorney for the holder causes a copy of the order to be provided to the
public trustee no later than 12 noon on the second business day prior to the
date of sale. A sale held in violation of this paragraph (b) shall not be invalid
if an order that complied with the provisions of paragraph (a) of this
subsection (2) was entered.
(3)
(a) Not less than fourteen days before the date set for the hearing pursuant
to rule 120 or other rule of the Colorado rules of civil procedure, the holder
or the attorney for the holder seeking an order authorizing sale under this
section for a residential property shall cause a notice of hearing as described
in rule 120 (b) of the Colorado rules of civil procedure to be posted in a
conspicuous place on the property that is the subject of the sale. If possible,
the notice shall be posted on the front door of the residence, but if access to
the door is not possible or is restricted, the notice shall be posted at an
alternative conspicuous location, such as a gate or similar impediment. If a
person at the residence is impeding posting at the residence at the time of
the attempted posting, the notice may be handed to that person to satisfy
this posting requirement. The notice required by this subsection (3) is
sufficient if it complies with the requirements of this section without regard
to any requirements for service of process in a civil action required by court
rule.
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(b) For servicers who are not exempt pursuant to section 38-38-103.1(3) or
38-38-103.2(4), the notice must contain or be accompanied by a
conspicuous statement, substantially as follows, together with contact
information for both the Colorado attorney general's office and the CFPB:
If you believe that the lender or servicer of this mortgage has
violated the requirements for a single point of contact in section
38-38-103.1, Colorado Revised Statutes, or the prohibition on
dual tracking in section 38-38-103.2, Colorado Revised Statutes,
you may file a complaint with the Colorado attorney general, the
federal Consumer Financial Protection Bureau, or both, at
___________ [insert contact information for both]. The filing of a
complaint will not stop the foreclosure process.
(4) As used in this section, "residential property" means any real property
upon which a dwelling, as defined in section 5-1-301(18), C.R.S., is
constructed and occupied.
(Amended by 2014 Ch. 157, §5, eff. 1/1/2015. L. 90: Entire article R&RE, p.
1657, § 2, effective October 1. L. 2006: Entire section amended, p. 1452, § 11,
effective July 1. L. 2007: Entire section amended, p. 1834, § 9, effective June
1. L. 2009: (2) amended, (HB 09-1207), ch. 164, p. 711, §8, effective
September 1. L. 2010: (3) added, (HB 10-1240), ch. 200, p. 872, §2, effective
May 5. L. 2012: (3) amended and (4) added, (SB 12-030), ch. 96, p. 318, § 7,
effective September 1. L. 2014: (3) amended, (HB 14-1295), ch. 157, p. 550, §
5, effective January 1, 2015.)
(1) This section is similar to former § 38-37-140(1), as it existed prior to
1990.
(2) Subsection (1)(b) provided for the repeal of subsection (1), effective
January 1, 2008. (See L. 2007, p. 1834.)
ANNOTATION
Law reviews. For article, "An Analysis of the Effect of S.B. 123 on
Foreclosures", see 17 Colo. Law. 845 (1988). For article, "Rule 120:
Relocation of the Meaningful Hearing", see 20 Colo. Law. 495 (1991).
Annotator's note. Since § 38-38-105 is similar to § 38-37-140 as it existed
prior to the 1990 repeal and reenactment of article 37 and this article,
relevant cases construing that provision have been included in the
annotations to this section.
Applied in Moreland v. Marwich, Ltd., 665 P.2d 613 (Colo. 1983);
Kirschner v. Sanchez, 661 P.2d 1161 (Colo. 1983).
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For the nature and effect of mortgages, see §38-35-117.
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§ 38-38-106. Bid required - form of bid
(1)
(a) The holder of the evidence of debt or the attorney for the holder shall
submit a bid setting forth the holder's initial bid for the property that is
received by the officer no later than 12 noon on the second business day
prior to the date of sale as provided in this section. In addition, if the sale
will be conducted electronically, the holder may also include a maximum bid
for the property. The holder or the attorney for the holder need not
personally attend the sale. If the sale will be conducted electronically and the
holder has elected to include a maximum bid, the bid shall be increased
electronically in increments incorporated in the electronic program used by
the officer to conduct the electronic sale up to such maximum bid if one or
more third parties submit competing bids for the property.
(b) If the bid is not received by the officer by the deadline, the officer shall
continue the sale for one week and shall announce or post a notice of the
continuance at the time and place designated for the sale.
(2) The holder of the evidence of debt shall submit a signed and
acknowledged bid, or the attorney for the holder shall submit a signed bid,
which must specify the following amounts, itemized in substantially the
following categories and in substantially the following form:
BID
To: ___________________
Public Trustee (or Sheriff) of the County (or City and County) of
___________________, State of Colorado (hereinafter the "officer").
Date:___________________
___________________, whose mailing address is
___________________, bids the sum of $___________________ in
your Sale No. ___________________ to be held on the
___________________ day of ___________________,
20___________________.
The following is an itemization of all amounts due the holder of the evidence
of debt secured by the deed of trust or other lien being foreclosed.
Street address of property being
foreclosed, if known:__________
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Regular [] / default [] rate of interest as of the date of
sale:__________
(Inapplicable items may be omitted):
Amounts due under the evidence of debt:
Principal$ __________
Interest __________
Late charges __________
Allowable prepayment penalties
or premiums __________
Other amounts due under the evidence of debt
(specify) __________
____________________
____________________
Category subtotal: $ __________
Other fees and costs advanced by the holder of evidence of
debt:
Property, general liability, and
casualty insurance__________
Property inspections__________
Appraisals__________
Taxes and assessments__________
Utility charges owed or incurred__________
Owner association
assessment paid__________
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Permitted amounts paid on
prior liens__________
Permitted lease payments__________
Less impound/escrow account credit__________
Plus impound/escrow account deficiency __________
Other (describe) __________
Category subtotal:$ __________
Attorney fees and advances:
Attorney fees__________
Title commitments and insurances or abstractor
charges __________
Court docketing __________
Statutory notice __________
Postage __________
Electronic transmissions __________
Photocopies __________
Telephone__________
Other (describe)__________
Category subtotal: $ __________
Officer fees and costs:
Officer statutory fee__________
Publication charges__________
Certificate of purchase
recording fee__________
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Confirmation deed fee__________
Confirmation deed
recording fee__________
Other (describe)__________
Category subtotal: $ __________
Total due holder of the evidence of debt __________
Initial Bid $ __________
Deficiency $ __________
I enclose herewith the following:
1. Order authorizing sale.
2. Check (if applicable) to your order in the sum of $_____ covering the
balance of your fees and costs.
3. Other: ___________________.
Please send us the following:
1. Promissory note with the deficiency, if any, noted thereon
2. Refund for overpayment of officer's fees and costs, if any
3. Other: ___________________.
Name of the holder of the evidence of debt
and the attorney for the holder:
Holder: ___________________
Attorney: ___________________
By: ___________________
Attorney registration number: ___________________
Attorney address: ___________________
Attorney business telephone: ___________________
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(3) Upon receipt of the initial bid from the holder of the evidence of debt or
the attorney for the holder, the officer shall make such information available
to the general public.
(4) The officer shall enter the bid by reading the bid amount set forth on the
bid and the name of the person that submitted the bid or by posting or
providing such bid information at the time and place designated for sale.
(5) Bids submitted pursuant to this section may be amended by the holder of
the evidence of debt or the attorney for the holder in writing or
electronically, as determined by the officer pursuant to section 38-38-112,
no later than 12 noon the day prior to the sale, or orally at the time of sale if
the person amending the bid is physically present at the sale or
electronically during the sale if the sale is conducted by means of the
internet or another electronic medium. A bid submitted pursuant to this
section may be modified orally at the time of sale if the person making the
modification modifies and reexecutes the bid at the sale.
(6) The holder of the evidence of debt or the attorney for the holder shall bid
at least the holder's good faith estimate of the fair market value of the
property being sold, less the amount of unpaid real property taxes and all
amounts secured by liens against the property being sold that are senior to
the deed of trust or other lien being foreclosed and less the estimated
reasonable costs and expenses of holding, marketing, and selling the
property, net of income received; except that the holder or the attorney for
the holder need not bid more than the total amount due to the holder as
specified in the bid pursuant to subsection (2) of this section. The failure of
the holder to bid the amount required by this subsection (6) shall not affect
the validity of the sale but may be raised as a defense by any person sued on
a deficiency.
(7)
(a)
(I) Other than a bid by the holder of the evidence of debt not exceeding the
total amount due shown on the bid pursuant to subsection (2) of this
section, the payment of any bid amount at sale must be received by the
officer no later than the date and time of the sale, or at an alternative time
after the sale and on the day of the sale, as specified in writing by the officer.
The payment must be in the form specified in section 38-37-108. If the
officer has not received full payment of the bid amount from the highest
bidder at the sale pursuant to this subsection (7), the next highest bidder
who has timely tendered the full amount of the bid under this subsection (7)
is deemed the successful bidder at the sale.
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(II) If the holder of the evidence of debt is the highest bidder with a bid that
exceeds the total amount due shown on the bid pursuant to subsection (2) of
this section, the holder of the evidence of debt is only required to pay the
excess of the amount bid over the amount due the holder of the evidence of
debt, as shown on the bid submitted pursuant to subsection (2) of this
section.
(b) The officer may establish written policies relating to all aspects of the
foreclosure sale that are consistent with the provisions of this article. The
written policies shall be made available to the general public.
(Amended by 2018 Ch. 138, §4, eff. 8/8/2018. Amended by 2015 Ch. 113, §4,
eff. 9/1/2015. L. 90: Entire article R&RE, p. 1658, § 2, effective October 1. L.
91: (1) and (2) amended, p. 1922, § 54, effective June 1. L. 2002: (2)
amended, p. 1339, § 9, effective July 1. L. 2006: Entire section R&RE, p.
1452, § 12, effective January 1, 2008. L. 2007: (5) amended, p. 1834, § 10,
effective January 1, 2008. L. 2009: (2) and (7) amended, (HB 09-1207), ch.
164, p. 712, §9, effective September 1. L. 2012: (1) and (2) amended, (SB 12030), ch. 96, p. 318, § 8, effective September 1. L. 2015: (1), (2), and (5)
amended, (HB 15-1142), ch. 113, p. 339, § 4, effective September 1. L. 2018:
(2) and (7)(a) amended, (HB 18-1254), ch. 138, p. 903, § 4, effective August
8.)
(1) This section is similar to former § 38-37-142, as it existed prior to 1990.
(2) The effective date for amendments made to this section by chapter 305,
Session Laws of Colorado 2006, was changed from July 1, 2007, to January
1, 2008, by section 27 of chapter 404, Session Laws of Colorado 2007. (See
L. 2007, p. 1849.)
ANNOTATION
Law reviews. For article, "Recent Statutory Amendments to the Public
Trustee and Sheriff Foreclosure Process", see 15 Colo. Law. 794 (1986). For
article, "1987 Statutory Amendments Concerning Foreclosures of Deeds of
Trust and Mortgages", see 16 Colo. Law. 1386 (1987). For article, "An
Analysis of the Effect of S.B. 123 on Foreclosures", see 17 Colo. Law. 845
(1988). For article, "Recent Developments in Foreclosure Law", see 23 Colo.
Law. 599 (1994). For article, "Strategic Options for Overly Encumbered Real
Property (Friendly Foreclosures)", see 46 Colo. Law. 31 (July 2017).
Annotator's note. The following annotations include cases decided under
this section as it existed prior to its 2006 repeal and reenactment.
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A deficiency bid that is not a good faith estimate of the fair market
value of the property does not invalidate the foreclosure sale;
instead, the debtor's deficiency liability is adjusted to reflect what the
deficiency should have been had a good faith bid been made at the time of
the sale. First Nat. Bank v. Blanding, 885 P.2d 324 (Colo. App. 1994).
Inadequate foreclosure bid, or bid not in "good faith", does not
bar recovery of a deficiency judgment rather inadequacy should
be considered only to adjust amount of deficiency claim. Bank of
Am. v. Kosovich, 878 P.2d 65 (Colo. App. 1994).
The plain meaning of subsection (6) is to provide debtors with a
defense that they may assert but that they may also waive. The general
assembly could have included an express prohibition against waiver of
subsection (6) as it has done in other statutes, but presumably it chose not
to. In addition, the ability to waive the provisions of subsection (6) does not
violate public policy. Armed Forces Bank v. Hicks, 2014 COA 74, 365 P.3d
378.
Trial court properly concluded that no formal notice of
acceleration was required under the terms of the note, and
commencement of a foreclosure action was sufficient to
accelerate the obligation secured by the deed of trust. Kirk v.
Kitchens, 49 P.3d 1189 (Colo. App. 2002).
Trial court erred in allowing defendants to include in their
foreclosure bids as "amounts due" future interest amounts. Upon
defendants' acceleration of the entire loan obligation, defendants had waived
or were no longer entitled to recover the contested amounts, which would
constitute an impermissible prepayment penalty not authorized by the note
and deed of trust in the event of foreclosure. Kirk v. Kitchens, 49 P.3d 1189
(Colo. App. 2002).
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§ 38-38-107. Fees and costs - definitions
(1) All fees and costs of every kind and nature incurred under the provisions
of articles 37 to 39 of this title shall be fees and costs of the sale chargeable
as additional amounts owing under the deed of trust or other lien being
foreclosed. The amounts shall be deducted from the proceeds of any sale, or,
if there are not cash proceeds from a sale adequate to pay such amounts, to
the extent of the inadequacy, the amounts shall be paid by the holder of the
evidence of debt. The officer may decline to issue the confirmation deed
pursuant to section 38-38-501 until all sums due to the officer have been
paid.
(2) (Deleted by amendment, L. 2006, p. 1455, § 13; L. 2007, p. 1849, § 27,
effective January 1, 2008.)
(3) Fees and costs include but are not limited to the following amounts that
have been paid or incurred:
(a) Costs and expenses allowable under the evidence of debt, deed of trust,
or other lien being foreclosed; and
(b) Reasonable attorney fees and the costs incurred by the holder or the
attorney for the holder in enforcing the evidence of debt, the deed of trust, or
other lien being foreclosed or in defending, protecting, and insuring the
holder's interest in the foreclosed property or any improvements on the
property, including but not limited to:
(I) All expenses actually incurred by the officer conducting the sale,
publication costs, statutory notice costs and postage, and appraisal fees;
(II) Any general or special taxes or ditch or water assessments levied or
accruing against the property and any governmental or quasi-governmental
lien, fine, penalty, or assessment against the property;
(III) The premiums on any property, casualty, general liability, or title
insurance acquired to protect the holder's interest in the property or
improvements on the property;
(IV) Sums due on any prior lien or encumbrance on the property, including
the portion of an assessment by a homeowners' association that constitutes a
lien prior to the lien being foreclosed; except that any principal that would
not have been due in the absence of acceleration shall not be included in the
sum due unless paid after the expiration of the time to cure the indebtedness
pursuant to this article;
(V) If the property is subject to a lease, all sums due under the lease;
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(VI) The reasonable costs and expenses of defending, protecting, securing,
and maintaining and repairing the property and the holder's interest in the
property or the improvements on the property, receiver's fees and expenses,
inspection fees, court costs, attorney fees, and fees and costs of the attorney
in the employment of the owner of the evidence of debt;
(VII) Costs and expenses made pursuant to a valid order from a court of
competent jurisdiction to bring the property and the improvements on the
property into compliance with the federal, state, county, and local laws,
ordinances, and regulations affecting the property, the improvements on the
property, or the use of the property; and
(VIII) Other costs and expenses that may be permitted by the deed of trust,
mortgage, or other lien securing the debt or that may be authorized by a
court of competent jurisdiction.
(c) As used in this subsection (3), "holder" means the holder of the
certificate of purchase, the holder of the certificate of redemption, or the
holder of the evidence of debt.
(4) In the case of a redemption, the fees and costs listed in subsection (3) of
this section that the holder of the certificate of purchase or certificate of
redemption has paid or incurred as of the time of filing of the statement for
redemption are allowable and shall be included in the statement of
redemption if such amounts have not been included in a prior bid or
statement of redemption.
(5) Notwithstanding the provisions of subsections (1), (3), and (4) of this
section, a holder of an evidence of debt, certificate of purchase, or certificate
of redemption shall not accept from a provider of services or products
related to property inspection, broker's price opinion, title report, appraisal,
insurance, repair, or maintenance or from an agent or affiliate of the
provider any payment, benefit, or remuneration of any kind, whether in the
form of cash, employee, advertising, computer program or service, bank
deposit, or other good or service in connection with a foreclosure in which a
property inspection, broker's price opinion, title report, appraisal,
insurance, repair, or maintenance service or product of the provider or an
agent or affiliate of the provider was used, unless the total value of all
payment, benefit, or remuneration received by the holder from the provider
of the service or product is shown and credited against amounts owed to the
holder in each bid, cure statement, or redemption statement.
(L. 90: Entire article R&RE, p. 1659, § 2, effective October 1. L. 2001: (2)
amended, p. 1068, § 4, effective September 1. L. 2005: (2) amended, p. 398,
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§ 4, effective August 8. L. 2006: Entire section amended, p. 1455, § 13,
effective January 1, 2008.)
(1) This section is similar to former § 38-37-119, as it existed prior to 1990.
(2) The effective date for amendments made to this section by chapter 305,
Session Laws of Colorado 2006, was changed from July 1, 2007, to January
1, 2008, by section 27 of chapter 404, Session Laws of Colorado 2007. (See
L. 2007, p. 1849.)
ANNOTATION
Law reviews. For article, "Statutory Redemption in Colorado", see 30
Dicta 79 (1953). For article, "An Analysis of the Effect of S.B. 123 on
Foreclosures", see 17 Colo. Law. 845 (1988).
Annotator's note. Since § 38-38-107 is similar to § 38-37-119 as it existed
prior to the 1990 repeal and reenactment of article 37 and this article, a
relevant case construing that provision has been included in the annotations
to this section.
Expenses of sale, but not appraisal costs, are to be included in the
sum for which a property is foreclosed. San Miguel Basin State Bank
v. Oliver, 748 P.2d 1342 (Colo. App. 1987).
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§ 38-38-108. Date of sale
(1) Whenever property is to be sold following the foreclosure of any deed of
trust or other lien by the officer, the initial date of sale shall be:
(a) In the case of a sale of property by the public trustee that is not
agricultural property, no less than one hundred ten calendar days nor more
than one hundred twenty-five calendar days after the date of recording of
the notice of election and demand;
(b) In the case of a sale of property by the sheriff that is not agricultural
property, no less than one hundred ten calendar days after the date of the
recording of the lis pendens;
(c) In the case of a sale of property by the public trustee, all of which is
agricultural property, no less than two hundred fifteen calendar days nor
more than two hundred thirty calendar days after the date of recording of
the notice of election and demand; or
(d) In the case of a sale of property by the sheriff, all of which is agricultural
property, no less than two hundred fifteen calendar days after the date of the
recording of the lis pendens.
(2)
(a)
(I) If it is not evident from the legal description contained in the deed of
trust or other lien being foreclosed whether the property described therein is
agricultural property, the officer shall make that determination no less than
ten calendar days nor more than twenty calendar days after the recording of
the notice of election and demand; except that the officer may make the
determination at any earlier time upon presentation of acceptable evidence
that the property is not agricultural property. The officer shall accept the
following as evidence that the property is not agricultural property:
(A) A certified copy of the subdivision plat containing the property or any
portion thereof recorded in the office of the clerk and recorder of the county
where the property or any portion thereof is located; or
(B) A written statement by the clerk of the city, town, or city and county,
dated no more than six months before the date of filing of the notice of
election and demand or lis pendens with the officer, that all or a portion of
the property was located within the incorporated limits of the city, town, or
city and county as of the date of recording of the deed of trust or other lien
or as of the date of the statement.
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(C) (Deleted by amendment, L. 2016.)
(I.5) The officer shall accept, as evidence that the property is agricultural
property, a written statement by the assessor of the county where the
property is located, dated no more than six months before the date of filing
of the notice of election and demand or lis pendens with the officer, that all
of the property was valued and assessed as agricultural property after the
date of the recording of the deed of trust or as of the date of the statement.
(II) The officer's determination of whether the property is agricultural or
nonagricultural property shall be binding and may be relied upon by all
parties.
(b) The statements described in sub-subparagraph (B) of subparagraph (I)
and subparagraph (I.5) of paragraph (a) of this subsection (2) may be
obtained and furnished at the expense of the person seeking the
determination of whether the property is agricultural or nonagricultural
property, which expense may be included as a portion of the fees and costs
of the foreclosure.
(3) The provisions of this section shall not apply to sales following an
execution and levy.
(4) Notwithstanding the designation of property valued and assessed as
other than agricultural property according to the definition of "agricultural
property" in section 38-38-100.3(1)(c), an assessor's nonintegral
classification of two acres or less of land on which a residential improvement
is located, as described in section 39-1-102 (1.6)(a)(I)(A), C.R.S., is not
determinative of whether the property is agricultural for purposes of
paragraphs (c) and (d) of subsection (1) and subparagraph (I.5) of paragraph
(a) of subsection (2) of this section.
(Amended by 2016 Ch. 346, §1, eff. 8/10/2016. L. 90: Entire article R&RE,
p. 1660, § 2, effective October 1. L. 2006: Entire section amended, p. 1457, §
14, effective January 1, 2008. L. 2007: (2)(a)(I)(C) amended, p. 1835, § 11,
effective January 1, 2008. L. 2009: IP(2)(a)(I) amended, (HB 09-1207), ch.
164, p. 714, §10, effective September 1. L. 2016: (2)(a)(I) and (2)(b) amended
and (2)(a)(I.5) and (4) added, (HB 16-1339), ch. 346, p. 1410, § 1, effective
August 10.)
(1) This section is similar to former § 38-39-117, as it existed prior to 1990.
(2) The effective date for amendments made to this section by chapter 305,
Session Laws of Colorado 2006, was changed from July 1, 2007, to January
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1, 2008, by section 27 of chapter 404, Session Laws of Colorado 2007. (See
L. 2007, p. 1849.)
ANNOTATION
Law reviews. For article, "Foreclosure by Sale by Public Trustee of Deeds
of Trust in Colorado", see 28 Dicta 437 (1951). For note, "Statutory
Redemption in Colorado: 1965 Amendments", see 39 U. Colo. L. Rev. 127
(1966). For comment, "The Effect of Certified Realty on Mortgage
Foreclosure in Colorado", see 52 U. Colo. L. Rev. 301 (1981). For comment,
"The Effect of Certified Realty Corp. v. Smith on Mortgage Foreclosure in
Colorado", see 52 U. Colo. L. Rev. 301 (1981). For article, "Real Estate
Foreclosures and Federal Tax Liens", see 17 Colo. Law. 35 (1988).
Annotator's note. Since § 38-38-108 is similar to § 38-39-117 as it existed
prior to the 1990 repeal and reenactment of this article and article 39,
relevant cases construing that provision have been included in the
annotations to this section.
Within seven days of Rule 120 hearing. When a creditor seeks to
foreclose a deed of trust or mortgage, the foreclosure sale must be scheduled
not less than seven days after the hearing conducted under C.R.C.P. 120.
Kirchner v. Sanchez, 661 P.2d 1161 (Colo. 1983).
Applied in Williams v. Vestman, 668 P.2d 957 (Colo. App. 1983).
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§ 38-38-109. Continuance of sale - effect of bankruptcy withdrawal of sale
(1) Continuance.
(a) For any reason deemed by the officer to be good cause or upon written
request by the holder of the evidence of debt or by the attorney for the
holder, at any time before commencement of the sale, the officer may
continue the sale to a later date by making, at the time and place designated
for the sale, an oral announcement of the time and place of such
continuance, or by posting or providing a notice of the continuance at the
time and place designated for the sale, which shall include the time and
place to which the sale is continued. Except as provided in subparagraph (I)
of paragraph (b) of subsection (2) of this section, a sale that is not held on
the then-scheduled date of sale and is not continued from the thenscheduled date of sale pursuant to this paragraph (a) shall be deemed to
have been continued for a period of one week, and from week to week
thereafter in like manner, until the sale is held or otherwise continued
pursuant to this paragraph (a). No sale shall be continued to a date later
than twelve months from the originally designated date in the combined
notice, except as provided in subsection (2) of this section.
(b) At the request of the holder of the evidence of debt or the attorney for the
holder or upon the officer's own initiative, the officer shall correct any errors
in a published combined notice and shall continue the then-scheduled date
of sale to a future date within the period of continuance allowed by
paragraph (a) of this subsection (1) to permit a corrected combined notice to
be published or the original combined notice to be republished pursuant to
section 38-38-103(5). If the officer failed to publish the combined notice as
required by section 38-38-103(5), the officer shall continue the thenscheduled date of sale to a future date within the period of continuance
allowed by paragraph (a) of this subsection (1). The future date of sale to
which the sale is continued pursuant to this paragraph (b) shall be no later
than thirty calendar days after the fifth publication of the corrected
combined notice or republished combined notice. The officer shall mail a
copy of the combined notice, or corrected combined notice if the original
combined notice was erroneous, to the persons and addresses on the most
recent amended mailing list no later than ten calendar days after the first
correct publication or republication and no less than forty-five calendar days
prior to the actual date of sale in the same manner as set forth in section 3838-103. If there is no amended mailing list, the officer shall mail a copy of
the combined notice, or corrected combined notice if the original combined
notice was erroneous, to the persons as set forth in the mailing list.
(c)
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(I)
(A) If a cure statement is not timely filed, the sale will be continued pursuant
to section 38-38-104(7).
(B) (Deleted by amendment, L. 2009, (HB 09-1207), ch. 715, p. 715, § 11,
effective January 1, 2010.)
(C) Repealed.
(II) (Deleted by amendment, L. 2009, (HB 09-1207), ch. 715, p. 715, § 11,
effective January 1, 2010.)
(III) When the property is to be sold by the sheriff, if the cure statement is
not filed with the sheriff by 12 noon on the seventh calendar day before the
last date of sale permitted under paragraph (a) of this subsection (1), the
foreclosure action shall be deemed dismissed, and the holder of the evidence
of debt or the attorney for the holder shall file a motion to dismiss with the
court. Upon good cause shown, the holder or the attorney for the holder may
file a motion with the court requesting further relief as the court may deem
necessary or appropriate in the circumstances. The sheriff shall record the
order of dismissal or other order of the court and collect all fees and costs
actually incurred by the sheriff.
(2) Effect of bankruptcy proceedings.
(a) If all publications of the combined notice prescribed by section 38-38103(5) or 13-56-201(1), C.R.S., have been completed before a bankruptcy
petition has been filed that automatically stays the officer from conducting
the sale, the officer shall announce, post, or provide notice of that fact on the
then-scheduled date of sale, take no action at the then-scheduled sale, and
allow the sale to be automatically continued from week to week in
accordance with paragraph (a) of subsection (1) of this section unless
otherwise requested in writing prior to any such date of sale by the holder of
the evidence of debt or the attorney for the holder.
(b)
(I) If the publications of the combined notice prescribed by section 38-38103(5) or 13-56-201(1), C.R.S., have not been started or if all the
publications have not been completed before the day a bankruptcy petition
has been filed that automatically stays the officer from conducting the sale,
the officer shall immediately cancel any remaining publications of the
combined notice and, on the date set for the sale, announce, post, or provide
a notice that the sale has been enjoined or has been stayed by the automatic
stay provisions of the federal bankruptcy code of 1978, title 11 of the United
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States Code, as amended. The sale shall not be continued under paragraph
(a) of subsection (1) of this section.
(II)
(A) Upon the termination of any injunction or upon the entry of a
bankruptcy court order dismissing the bankruptcy case, abandoning the
property being foreclosed, closing the bankruptcy case, or granting relief
from the automatic stay provisions of the federal bankruptcy code of 1978,
title 11 of the United States Code, as amended, and upon receipt of a request
from the holder of the evidence of debt or the attorney for the holder to
restart the action, the public trustee shall rerecord the notice of election and
demand and proceed with all additional foreclosure procedures provided by
this article 38 as though the foreclosure had just been commenced.
(B) If the request is not received by the public trustee within one year from
the date of the termination of any injunction or the entry of a bankruptcy
court order dismissing the bankruptcy case, abandoning the property being
foreclosed, closing the bankruptcy case, or granting relief from the
automatic stay, the foreclosure shall be withdrawn according to subsection
(3)(b) of this section.
(III) When the property is to be sold by the sheriff under any statutory or
judicial foreclosure or upon execution and levy made pursuant to any court
order or decree, upon the notification of termination of any injunction or
upon the entry of a bankruptcy court order dismissing the bankruptcy case,
abandoning the property being foreclosed, closing the bankruptcy case, or
granting relief from the automatic stay provisions of the federal bankruptcy
code of 1978, title 11 of the United States Code, as amended, the sheriff shall
forthwith establish a new date of sale and republish a new combined notice
pursuant to section 13-56-201(1), C.R.S.
(c)
(I) If a sale is held in violation of the automatic stay provisions of the federal
bankruptcy code of 1978, title 11 of the United States Code, as amended, and
an order is subsequently entered by a bankruptcy court of competent
jurisdiction dismissing the bankruptcy, abandoning the property being
foreclosed, or closing the bankruptcy case, or an order is subsequently
entered granting relief from the automatic stay provided by the federal
bankruptcy code, then the evidence of debt, deed of trust, or other lien being
foreclosed shall immediately be deemed reinstated, and the deed of trust or
other lien shall have the same priority as if the sale had not occurred.
Immediately upon reinstatement, the power of sale provided therein, if any,
shall be deemed revived.
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(II) If the holder of the evidence of debt, deed of trust, or other lien
reinstated pursuant to this subsection (2)(c) or the attorney for the holder
notifies the officer in writing of the entry of an order dismissing the
bankruptcy case, abandoning the property being foreclosed, closing the
bankruptcy case, or granting relief from the automatic stay provided by the
federal bankruptcy code of 1978, title 11 of the United States Code, as
amended, no later than fifty calendar days prior to the last possible sale date
pursuant to subsections (1)(a) and (2)(e) of this section, the officer shall set
a new date of sale at least twenty-four calendar days but not more than
forty-nine calendar days after the date on which the official receives such
notice. No later than ten business days after receiving such notice, the officer
shall mail an amended combined notice containing the date of the
rescheduled sale to each person appearing on the most recent mailing list.
No later than twenty calendar days after receiving such notice, but no less
than ten calendar days prior to the new date of sale, the officer shall publish
the amended combined notice, omitting the copies of the statutes, one time
only in a newspaper of general circulation in the county where the property
is located.
(III) If the holder of the evidence of debt, deed of trust, or other lien
reinstated pursuant this subsection (2)(c) or the attorney for the holder does
not notify the officer in writing of the entry of an order dismissing the
bankruptcy case, abandoning the property being foreclosed, closing the
bankruptcy case, or granting relief from the automatic stay provided by the
federal bankruptcy code of 1978, title 11 of the United States Code, as
amended, within the time allowed under subsection (2)(c)(II) of this section,
the officer shall administratively withdraw the sale pursuant to subsection
(3)(b) of this section upon receipt of the order dismissing the bankruptcy
case, abandoning the property being foreclosed, closing the bankruptcy case,
or granting relief from the automatic stay provided by the federal
bankruptcy code of 1978, title 11 of the United States Code, as amended.
(IV) All fees and costs of providing and publishing the amended combined
notice and publication shall be part of the foreclosure costs.
(d) If a sale is set aside by court order, unless the court order specifies
otherwise, the following procedures apply:
(I) Upon receipt of the court order, the public trustee's fee specified in
section 38-37-104(1)(b)(XI), and the costs of recording the court order as
specified in this subsection (2)(d), the public trustee shall attach to the order
a copy of the certificate of purchase, any assignments thereof, and, if
applicable, the confirmation deed, each marked "null and void", and record
the order together with these documents.
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(II) Upon recordation of the court order, the certificate of purchase shall be
deemed canceled as if the sale had not occurred, and the evidence of debt
and deed of trust are deemed fully reinstated with the same lien priority as if
the sale had not occurred.
(III) Within ten calendar days after receipt of all documents, fees, and costs
specified in this subsection (2)(d), the public trustee shall mail a copy of the
court order to each person entitled to receive the combined notice pursuant
to section 38-38-103.
(IV)
(A) After the recording of the court order, the holder of the evidence of debt
or the holder's assignee or the attorney for the holder or the attorney for the
assignee may notify the public trustee in writing to reschedule the sale
within one year of the issuance of the order. The public trustee shall set a
new date of sale at least thirty calendar days but not more than forty-five
calendar days after the date on which the public trustee receives notice to
schedule a new date of sale subject to the requirements of subsections (1)(a)
and (2)(e) of this section, but not earlier than the scheduled sale date as of
the date of the court order.
(B) No later than ten calendar days after receiving notice to schedule a new
date of sale, the public trustee shall mail a combined notice setting forth the
rescheduled date of sale to each person entitled to receive the combined
notice pursuant to section 38-38-103.
(C) No later than twenty calendar days after receiving notice to schedule a
new date of sale, but no less than ten calendar days prior to the new date of
sale, the public trustee shall publish the sale one time only. Such publication
must be in the format specified for publication by section 38-38-103.
(D) All fees and costs of the public trustee for actions performed under this
section and the cost of recording the court order and documents
incorporated into the court order by attachment are part of the foreclosure
costs.
(E) After a sale has been set aside and subsequently rescheduled pursuant to
this subsection (2)(d)(IV), the sale may be continued in accordance with
subsections (1)(a) and (2)(e) of this section.
(F) If a written request to reschedule the sale is not received by the public
trustee within one year of the issuance of the order, the foreclosure must be
withdrawn according to subsection (3)(b) of this section.
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(V) Nothing in this section prevents the foreclosing lender from seeking a
rescission of sale pursuant to section 38-38-113 if the requirements within
section 38-38-113(1) are met.
(e) The periods for which a sale may be continued under this subsection (2)
shall be in addition to the twelve-month period of continuance provided by
subsection (1) of this section.
(3) Withdrawal.
(a) If the holder of the evidence of debt or the attorney for the holder files
with the public trustee, prior to sale, a written withdrawal of the notice of
election and demand, the foreclosure proceedings shall terminate. The
public trustee shall record the withdrawal and collect all fees and costs owed
and incurred, including a withdrawal fee in the amount authorized by
section 38-37-104(1)(b)(V).
(b) If there is no sale and if a withdrawal is not filed within forty-five
calendar days after the last date of sale permitted by law, the public trustee
may transmit by mail or electronic transmission to the attorney for the
holder of the evidence of debt, or if no attorney then to the holder, a notice
that a withdrawal of the notice of election and demand may be recorded by
the public trustee unless a response requesting that such withdrawal be
delayed for ninety calendar days is received by the public trustee within
thirty calendar days after the date the public trustee's notice is transmitted.
If such response is received by the public trustee and there is no sale nor is a
withdrawal filed within the ninety-day delay, the public trustee may record a
withdrawal of the notice of election and demand. If no such response is
received by the public trustee within thirty calendar days after the notice is
transmitted, the public trustee may record a withdrawal of the notice of
election and demand at any time after the expiration of such thirty-day
notice period. If a withdrawal is recorded during the pendency of an
automatic stay imposed on the sale based on any proceeding filed under the
federal bankruptcy code of 1978, title 11 of the United States Code, as
amended, the withdrawal shall be void and of no force and effect, and the
public trustee shall mail to all persons on the mailing list a notice that the
withdrawal of the notice of election and demand occurred during the
pendency of an injunction or bankruptcy stay and is void and of no force and
effect. The public trustee shall cause the notice to be recorded in the office of
the county clerk and recorder of the county where the property described in
the notice is located. All unpaid fees and costs owed and incurred by the
public trustee, as well as a withdrawal fee in the amount authorized by
section 38-37-104(1)(b)(VI), shall be paid by the holder. The amount due
shall accrue interest at the rate provided by law. Until all amounts due and
owing are paid, the public trustee shall be entitled to hold all documentation
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in the public trustee's possession and to withhold all other services
requested by the holder or the attorney for the holder with respect to the
deed of trust or other lien being foreclosed.
(Amended by 2018 Ch. 138, §5, eff. 8/8/2018. Amended by 2016 Ch. 210,
§104, eff. 6/6/2016. L. 90: Entire article R&RE, p. 1660, § 2, effective
October 1. L. 92: (2) and (4) amended and (5) added, p. 2091, § 4, effective
July 1. L. 95: (1) amended, p. 1108, § 53, effective May 31. L. 2002: (4)(a)
and IP(4)(b)(I) amended, p. 1341, § 10, effective July 1. L. 2004: (3)(b) and
(3)(c) amended, p. 1206, § 84, effective August 4. L. 2005: (1), (2), and
(3)(a) amended, p. 398, § 5, effective August 8. L. 2006: Entire section
amended, p. 1458, § 15, effective January 1, 2008. L. 2007: (1)(a), (1)(b),
(1)(c)(I)(B), and (2) amended, p. 1835, § 12, effective January 1, 2008. L.
2009: (1)(c)(I)(C) added, (HB 09-1276), ch. 404, p. 2221, §3, effective June
2; (1)(b), (1)(c), (2)(b)(I), (2)(d), and (3)(b) amended, (HB 09-1207), ch. 164,
p. 715, §11, effective January 1, 2010; (1)(c)(I)(C) amended, (SB 09-292), ch.
369, p. 1986, §132, effective January 1, 2010. L. 2012: (2)(b) amended, (SB
12-030), ch. 96, p. 321, § 9, effective September 1. L. 2016: (1)(c)(I)(C)
repealed, (SB 16-189), ch. 210, p. 792, § 104, effective June 6. L. 2018:
(2)(b)(II), (2)(c), and (2)(d) amended, (HB 18-1254), ch. 138, p. 906, § 5,
effective August 8.)
(1) This section is similar to former § 38-39-115, as it existed prior to 1990.
(2) The effective date for amendments made to this section by chapter 305,
Session Laws of Colorado 2006, was changed from July 1, 2007, to January
1, 2008, by section 27 of chapter 404, Session Laws of Colorado 2007. (See
L. 2007, p. 1849.)
(3) Amendments to subsection (1)(c) by House Bill 09-1207, House Bill 091276, and Senate Bill 09-292 were harmonized.
(4) The third sentence in subsection (3)(b) was inadvertently omitted from
section 11 of House Bill 09-1207; however, it has been restored in the
statutes in order to reflect the intent of the general assembly.
ANNOTATION
Law reviews. For article, "Foreclosure by Sale by Public Trustee of Deeds
of Trust in Colorado", see 14 Dicta 5 (1936). For article, "Foreclosure by Sale
by Public Trustee of Deeds of Trust in Colorado", see 28 Dicta 437 (1951).
For article, "Statutory Redemption in Colorado", see 30 Dicta 79 (1953). For
comment, "The Effect of Certified Realty on Mortgage Foreclosure in
Colorado", see 52 U. Colo. L. Rev. 301 (1981). For comment, "The Effect of
Certified Realty Corp. v. Smith on Mortgage Foreclosure in Colorado", see
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52 U. Colo. L. Rev. 301 (1981). For article, "Public Trustee's Deeds and
Redemption Under Section 362 of the Bankruptcy Code", see 12 Colo. Law.
229 (1983).
The automatic continuance of a foreclosure sale date under
subsection (2)(a) of this section, by itself, serves only to maintain
the status quo and does not fit within the definition of a "continuation" of
a legal proceeding in violation of 11 U.S.C. §362(a)(1) of the federal
bankruptcy code, nor is it an act to collect a debt in violation of § 362(a)(6).
In re Henson, 477 B.R. 786 (Bankr. D. Colo. 2012).
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§ 38-38-110. Sales by officer - location - announcement - records electronic devices - definitions
(1)
(a)
(I) Notwithstanding the provisions of any deed of trust or other lien being
foreclosed, the officer shall conduct the sale at any door or entrance to, or in
any room in any building temporarily or permanently used as, a courthouse
or at or within any building where the office of the county clerk and recorder
or the office of the officer is located, which place shall be specifically
designated in the combined notice; except that a sale may be conducted by
means of the internet or other electronic medium. The county, the officer,
and employees of the county or the officer, acting in their official capacities
in preparing, conducting, and executing a sale under this article by means of
the internet or another electronic medium, are not liable for the failure of a
device that prevents a person from participating in a sale under this article.
(II) As used in this paragraph (a), "device" includes any computer hardware,
computer network, computer software application, or website.
(b) The combined notice shall designate the actual place of sale or, if the sale
is conducted by means of the internet or another electronic medium, the
information prescribed by section 38-38-103(4)(a)(VII).
(2) At a sale, the officer shall read only the public trustee's sale number for a
sale by the public trustee or the court case number for a sale by the sheriff,
the name of the original grantor, the street address or, if none, the legal
description of the property, the name of the holder of the evidence of debt,
the date of sale, the first and last publication dates of the combined notice,
and, in accordance with section 38-38-106(4), the amount of the bid and the
name of the person that submitted the bid. In lieu of reading the
information listed above, the officer may post the information at the location
of the sale, provide a written copy of the information to all persons present
at the sale, or post the information on the internet or other electronic
medium if the sale is conducted by means of the internet or another
electronic medium.
(3) Whenever a public trustee sells property described in a deed of trust, the
public trustee shall enter in the records of the office of the public trustee the
name of the person executing the deed of trust, the book and page or
reception number of the recorded deed of trust, a brief description of the
property therein described, the date of sale, the publisher of the combined
notice, a list of the names and addresses of the persons to whom the
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combined notice was mailed, the name and last mailing address of the
purchaser at the sale, and the amount at which the property was sold in
separate parcels, if so sold, or en masse.
(Amended by 2015 Ch. 113, §5, eff. 9/1/2015. L. 90: Entire article R&RE, p.
1662, § 2, effective October 1. L. 2006: Entire section amended, p. 1463, § 16,
effective January 1, 2008. L. 2007: (2) amended, p. 1838, § 13, effective
January 1, 2008. L. 2015: (1) and (2) amended, (HB 15-1142), ch. 113, p. 341,
§ 5, effective September 1.)
(1) This section is similar to former §38-37-108, as it existed prior to 1990.
(2) The effective date for amendments made to this section by chapter 305,
Session Laws of Colorado 2006, was changed from July 1, 2007, to January
1, 2008, by section 27 of chapter 404, Session Laws of Colorado 2007. (See
L. 2007, p. 1849.)
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§ 38-38-111. [Effective Until3/1/2022]Treatment of an overbid agreements to assist in recovery of overbid prohibited - penalty definition
(1) An overbid shall be first applied to any deficiency as indicated in the
holder's bid, and then paid to the officer to be held in escrow until the end of
all redemption periods as provided in section 38-38-302.
(2) Upon the expiration of all redemption periods provided in section 38-38302 , any remaining overbid shall be paid in order of recording priority to
junior lienors, determined as of the recording date of the notice of election
and demand or lis pendens according to the records, who have duly filed a
notice of intent to redeem and whose liens have not been redeemed
pursuant to section 38-38-302 , in each case up to the unpaid amount of
each such lienor's lien plus fees and costs. A lienor holding a lien that is not
entitled to redeem by virtue of being recorded after the notice of election and
demand, a lienor that has not timely filed a notice of intent to redeem
pursuant to section 38-38-302 , or a lienor who accepts less than a full
redemption pursuant to section 38-38-302(4)(c) shall not have any claim to
any portion of the overbid. After payment to all lienors and the holder
entitled to receive a portion of the overbid pursuant to this section, any
remaining overbid shall be paid to the borrower.
(2.5)
(a) If a public trustee maintains a website for his or her office, the public
trustee shall include the following statement on such website:
NOTICE TO A BORROWER IN FORECLOSURE: If your property goes
to foreclosure auction sale and is purchased for more than the total owed to
the lender and to all other lien holders, please contact the public trustee's
office after the sale because you may have funds due to you.
(b) In order to pay the borrower of the property as required pursuant to
subsection (2) of this section, a public trustee shall send a notice to the
borrower. If the amount of remaining overbid is equal to or greater than
twenty-five dollars, the public trustee shall make reasonable efforts to
identify the borrower's current address. The public trustee shall mail the
borrower a notice regarding the remaining overbid to the best available
address no later than thirty days after the expiration of all redemption
periods as provided in section 38-38-302 .
(c) An agreement to pay compensation to recover or assist in recovering an
amount due to the borrower from the public trustee under subsection (2) of
this section is not enforceable. A person who induces or attempts to induce
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another person to enter into such an agreement commits a misdemeanor, as
defined in section 18-1.3-504 , and is subject to imprisonment in county jail
for up to six months, a fine of up to ten thousand dollars, or both.
(3)
(a)
(I) When the property is sold by the sheriff, all of the sale proceeds must be
deposited into the registry of the court.
(II) When the property is sold by the public trustee, any unclaimed
remaining overbid from a foreclosure sale shall be held by the public trustee
in escrow. The remaining overbid shall be held for six months from the date
of the sale. The public trustee is answerable for the funds without interest at
any time within the six-month period to any person legally entitled to the
funds. Any interest earned on the escrowed funds must be paid to the county
at least annually. Unclaimed remaining overbids that are less than twentyfive dollars and that are not claimed within six months from the date of sale
must be paid to the general fund of the county, and such money paid to the
general fund of the county becomes the property of the county. Unclaimed
remaining overbids that are equal to or greater than twenty-five dollars and
that are not claimed within six months from the date of the sale are
unclaimed property for purposes of the "Revised Uniform Unclaimed
Property Act", article 13 of this title 38, and must be transferred to the
administrator in accordance with article 13. After the unclaimed remaining
overbids are transferred to the administrator or to the general fund of the
county, the public trustee is discharged from any further liability or
responsibility for the money.
(b) If the unclaimed remaining overbids exceed five hundred dollars and
have not been claimed by any person entitled thereto within sixty calendar
days after the expiration of all redemption periods as provided by section
38-38-302 , the public trustee shall, within ninety calendar days after the
expiration of all redemption periods, commence publication of a notice for
four weeks, which means publication once each week for five successive
weeks, in a newspaper of general circulation in the county where the subject
property is located. The notice must contain the name of the borrower, the
borrower's address as given in the recorded instrument evidencing the
borrower's interest, and the legal description and street address, if any, of
the property sold at the sale and must state that an overbid was realized
from the sale and that, unless the funds are claimed by the borrower or other
person entitled thereto within six months after the date of sale, the funds
shall be transferred to the state treasurer for disposition in accordance with
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the "Revised Uniform Unclaimed Property Act", article 13 of this title 38.
The public trustee shall also mail a copy of the notice to the borrower at the
best available address.
(c) The fees and costs of publication and mailing required pursuant to this
subsection (3) must be paid from the money escrowed by the public trustee.
(4) A lienor who accepts a redemption amount less than the full amount of a
lien or a holder of an evidence of debt who accepts a redemption amount
less than the amount bid at a sale prior to the expiration of all applicable
redemption periods under this article shall not be entitled to receive a
portion of any excess proceeds pursuant to this section.
(5) [Repealed by 2021 amendment.]
(6) As used in this section, "borrower" means a person or entity liable under
an evidence of debt constituting a mortgage loan or deed of trust.
(Amended by 2021 Ch. 199, §2, eff. 5/28/2021. Amended by 2019 Ch. 110,
§15, eff. 7/1/2020. Amended by 2018 Ch. 138, §6, eff. 8/8/2018. Amended
by 2016 Ch. 97, §4, eff. 8/10/2016 and applicable to proceeds of foreclosure
sales conducted on, after, or up to five years before the 8/10/2016. L. 90:
Entire article R&RE, p. 1662, § 2, effective October 1. L. 2002: Entire section
amended, p. 1341, § 11, effective July 1. L. 2004: (2) amended, p. 1207, § 85,
effective August 4. L. 2006: Entire section amended, p. 1464, § 17, effective
January 1, 2008. L. 2007: (2) amended and (4) added, p. 1838, § 14,
effective January 1, 2008. L. 2009: (1) and (2) amended, (HB 09-1207), ch.
164, p. 716, §12, effective September 1. L. 2012: (1), (2), and (3) amended
and (2.5) and (5) added, (SB 12-030), ch. 96, p. 322, § 10, effective
September 1. L. 2016: (2.5)(c) added and (3)(a) and (3)(b) amended, (HB
16-1090), ch. 97, p. 277, § 4, effective August 10. L. 2018: (3) amended, (HB
18-1254), ch. 138, p. 909, § 6, effective August 8.)
(1) This section is similar to former §38-37-113, as it existed prior to 1990.
(2) The effective date for amendments made to this section by chapter 305,
Session Laws of Colorado 2006, was changed from July 1, 2007, to January
1, 2008, by section 27 of chapter 404, Session Laws of Colorado 2007. (See
L. 2007, p. 1849.)
This section is set out twice. See also C.R.S. §38-38-1112, as amended by
2021 Ch. 462, §686, eff. 3/1/2022.
ANNOTATION
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Law reviews. For article, "Foreclosure Sale Excess Proceeds", see 23 Colo.
Law. 375 (1994). For article, "Strategic Options for Overly Encumbered Real
Property (Friendly Foreclosures)", see 46 Colo. Law. 31 (July 2017).
Foreclosure sale excess proceeds may be garnished. TCF Equip. Fin. v.
Pub. Trustee, 2013 COA 8, 297 P.3d 1048.
For the legislative declaration in HB 16-1090, see section 1 of chapter 97,
Session Laws of Colorado 2016.
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§ 38-38-111. [Effective3/1/2022]Treatment of an overbid agreements to assist in recovery of overbid prohibited - penalty definition
(1) An overbid shall be first applied to any deficiency as indicated in the
holder's bid, and then paid to the officer to be held in escrow until the end of
all redemption periods as provided in section 38-38-302.
(2) Upon the expiration of all redemption periods provided in section 38-38302 , any remaining overbid shall be paid in order of recording priority to
junior lienors, determined as of the recording date of the notice of election
and demand or lis pendens according to the records, who have duly filed a
notice of intent to redeem and whose liens have not been redeemed
pursuant to section 38-38-302 , in each case up to the unpaid amount of
each such lienor's lien plus fees and costs. A lienor holding a lien that is not
entitled to redeem by virtue of being recorded after the notice of election and
demand, a lienor that has not timely filed a notice of intent to redeem
pursuant to section 38-38-302 , or a lienor who accepts less than a full
redemption pursuant to section 38-38-302(4)(c) shall not have any claim to
any portion of the overbid. After payment to all lienors and the holder
entitled to receive a portion of the overbid pursuant to this section, any
remaining overbid shall be paid to the borrower.
(2.5)
(a) If a public trustee maintains a website for his or her office, the public
trustee shall include the following statement on such website:
NOTICE TO A BORROWER IN FORECLOSURE: If your property goes
to foreclosure auction sale and is purchased for more than the total owed to
the lender and to all other lien holders, please contact the public trustee's
office after the sale because you may have funds due to you.
(b) In order to pay the borrower of the property as required pursuant to
subsection (2) of this section, a public trustee shall send a notice to the
borrower. If the amount of remaining overbid is equal to or greater than
twenty-five dollars, the public trustee shall make reasonable efforts to
identify the borrower's current address. The public trustee shall mail the
borrower a notice regarding the remaining overbid to the best available
address no later than thirty days after the expiration of all redemption
periods as provided in section 38-38-302 .
(c) An agreement to pay compensation to recover or assist in recovering an
amount due to the borrower from the public trustee under subsection (2) of
this section is not enforceable. A person who induces or attempts to induce
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another person to enter into such an agreement commits a class 2
misdemeanor.
(3)
(a)
(I) When the property is sold by the sheriff, all of the sale proceeds must be
deposited into the registry of the court.
(II) When the property is sold by the public trustee, any unclaimed
remaining overbid from a foreclosure sale shall be held by the public trustee
in escrow. The remaining overbid shall be held for six months from the date
of the sale. The public trustee is answerable for the funds without interest at
any time within the six-month period to any person legally entitled to the
funds. Any interest earned on the escrowed funds must be paid to the county
at least annually. Unclaimed remaining overbids that are less than twentyfive dollars and that are not claimed within six months from the date of sale
must be paid to the general fund of the county, and such money paid to the
general fund of the county becomes the property of the county. Unclaimed
remaining overbids that are equal to or greater than twenty-five dollars and
that are not claimed within six months from the date of the sale are
unclaimed property for purposes of the "Revised Uniform Unclaimed
Property Act", article 13 of this title 38, and must be transferred to the
administrator in accordance with article 13. After the unclaimed remaining
overbids are transferred to the administrator or to the general fund of the
county, the public trustee is discharged from any further liability or
responsibility for the money.
(b) If the unclaimed remaining overbids exceed five hundred dollars and
have not been claimed by any person entitled thereto within sixty calendar
days after the expiration of all redemption periods as provided by section
38-38-302 , the public trustee shall, within ninety calendar days after the
expiration of all redemption periods, commence publication of a notice for
four weeks, which means publication once each week for five successive
weeks, in a newspaper of general circulation in the county where the subject
property is located. The notice must contain the name of the borrower, the
borrower's address as given in the recorded instrument evidencing the
borrower's interest, and the legal description and street address, if any, of
the property sold at the sale and must state that an overbid was realized
from the sale and that, unless the funds are claimed by the borrower or other
person entitled thereto within six months after the date of sale, the funds
shall be transferred to the state treasurer for disposition in accordance with
the "Revised Uniform Unclaimed Property Act", article 13 of this title 38.
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The public trustee shall also mail a copy of the notice to the borrower at the
best available address.
(c) The fees and costs of publication and mailing required pursuant to this
subsection (3) must be paid from the money escrowed by the public trustee.
(4) A lienor who accepts a redemption amount less than the full amount of a
lien or a holder of an evidence of debt who accepts a redemption amount
less than the amount bid at a sale prior to the expiration of all applicable
redemption periods under this article shall not be entitled to receive a
portion of any excess proceeds pursuant to this section.
(5) [Repealed by 2021 amendment.]
(6) As used in this section, "borrower" means a person or entity liable under
an evidence of debt constituting a mortgage loan or deed of trust.
(Amended by 2021 Ch. 462, §686, eff. 3/1/2022. Amended by 2021 Ch. 199,
§2, eff. 5/28/2021. Amended by 2019 Ch. 110, §15, eff. 7/1/2020. Amended
by 2018 Ch. 138, §6, eff. 8/8/2018. Amended by 2016 Ch. 97, §4, eff.
8/10/2016 and applicable to proceeds of foreclosure sales conducted on,
after, or up to five years before the 8/10/2016. L. 90: Entire article R&RE, p.
1662, § 2, effective October 1. L. 2002: Entire section amended, p. 1341, § 11,
effective July 1. L. 2004: (2) amended, p. 1207, § 85, effective August 4. L.
2006: Entire section amended, p. 1464, § 17, effective January 1, 2008. L.
2007: (2) amended and (4) added, p. 1838, § 14, effective January 1, 2008.
L. 2009: (1) and (2) amended, (HB 09-1207), ch. 164, p. 716, §12, effective
September 1. L. 2012: (1), (2), and (3) amended and (2.5) and (5) added, (SB
12-030), ch. 96, p. 322, § 10, effective September 1. L. 2016: (2.5)(c) added
and (3)(a) and (3)(b) amended, (HB 16-1090), ch. 97, p. 277, § 4, effective
August 10. L. 2018: (3) amended, (HB 18-1254), ch. 138, p. 909, § 6,
effective August 8.)
(1) This section is similar to former §38-37-113, as it existed prior to 1990.
(2) The effective date for amendments made to this section by chapter 305,
Session Laws of Colorado 2006, was changed from July 1, 2007, to January
1, 2008, by section 27 of chapter 404, Session Laws of Colorado 2007. (See
L. 2007, p. 1849.)
2021 Ch. 462, was passed without a safety clause. See Colo. Const. art. V, §
1(3).
This section is set out twice. See also C.R.S. §38-38-1111, effective until
3/1/2022.
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ANNOTATION
Law reviews. For article, "Foreclosure Sale Excess Proceeds", see 23 Colo.
Law. 375 (1994). For article, "Strategic Options for Overly Encumbered Real
Property (Friendly Foreclosures)", see 46 Colo. Law. 31 (July 2017).
Foreclosure sale excess proceeds may be garnished. TCF Equip. Fin. v.
Pub. Trustee, 2013 COA 8, 297 P.3d 1048.
For the legislative declaration in HB 16-1090, see section 1 of chapter 97,
Session Laws of Colorado 2016.

Colo. Rev. Stat. &sect; 38-38-112 Use of electronic documents
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§ 38-38-112. Use of electronic documents authorized
(1) Repealed.
(2) Consistent with the "Uniform Electronic Transactions Act", article 71.3 of
title 24, C.R.S., any document or record related to a foreclosure may be
accepted by the officer in an electronic format or may be made available to
the public by the officer in an electronic format. The officer shall establish
and uniformly apply written policies for determining whether and the extent
to which the officer shall accept documents or records in electronic form;
except that the officer shall not require the use of an electronic format for
any purpose under this article except as necessary for sales conducted by
means of the internet or another electronic medium.
(Amended by 2015 Ch. 113, §6, eff. 9/1/2015. L. 2005: Entire section added,
p. 399, § 6, effective August 8. L. 2006: Entire section amended, p. 1465, §
18, effective July 1. L. 2007: (1)(a) and (2)(a) amended, p. 1839, § 15,
effective June 1. L. 2015: (2) amended, (HB 15-1142), ch. 113, p. 342, § 6,
effective September 1.)
(1) Subsection (1)(b) provided for the repeal of subsection (1), effective July
1, 2007. (See L. 2006, p. 1465.)
(2) For amendments to subsection (1)(a) by House Bill 07-1157 in effect from
June 1, 2007, to July 1, 2007, see L. 2007, p. 1839.
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§ 38-38-113. Rescission of public trustee sale
(1) If the successful bidder at a foreclosure sale is the holder of the evidence
of debt foreclosing the deed of trust or other lien, then such successful
bidder, the bidder's attorney, the assignee of the successful bidder pursuant
to section 38-38-403, or the assignee's attorney may rescind the sale without
obtaining a court order by filing with the public trustee no later than eight
business days after the date of the sale a notice of rescission of sale stating
that the sale is being rescinded, the number and date of the sale, the name of
the person to whom the certificate of purchase was issued, the name of the
assignee, if any, the recording date and reception number or book and page
number for the recorded certificate of purchase, and the legal description of
the property foreclosed. The notice shall be signed and properly
acknowledged by the successful bidder or assignee, or signed by the bidder
or assignee's attorney. Upon receipt of the notice of rescission of sale, any
assignment of the certificate of purchase, the public trustee's fee for the
rescission specified in section 38-37-104, and the costs of recording the
notice of rescission of the sale, the public trustee shall record the notice of
rescission of sale in the county records.
(2) Upon recording of the notice of rescission of sale by the public trustee,
the certificate of purchase shall be deemed canceled as if the sale had not
occurred, and the evidence of debt and deed of trust shall be deemed fully
reinstated with the same lien priority as if the sale had not occurred. The
public trustee shall confirm the reinstatement by indorsement on the
evidence of debt and deed of trust or copy thereof submitted pursuant to
section 38-38-101.
(3) Within ten calendar days after receipt of all documents and fees and
costs specified in subsection (1) of this section, the public trustee shall mail a
copy of the notice of rescission of sale to each person who was entitled to
receive the combined notice pursuant to section 38-38-103.
(4)
(a) After the recording of the notice of rescission of sale, the holder of the
evidence of debt or the holder's assignee, or the attorney for the holder or
the assignee, may notify the public trustee in writing to reschedule the sale.
The public trustee shall set a new date of sale at least thirty calendar days
but not more than forty-five calendar days after the date on which the public
trustee receives notice to schedule a new date of sale, subject to the
requirements of section 38-38-109(2).
(b) No later than ten calendar days after receiving notice to schedule a new
date of sale, the public trustee shall mail a combined notice setting forth the
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rescheduled date of sale to each person who was entitled to receive the
combined notice pursuant to section 38-38-103.
(c) No later than twenty calendar days after receiving notice to schedule a
new date of sale, but no less than ten calendar days prior to the new date of
sale, the public trustee shall publish the sale one time only.
(d) All fees and costs of the public trustee for actions performed under this
section and the cost of recording the notice of rescission of sale shall be part
of the foreclosure costs.
(e) After a sale has been rescinded and rescheduled pursuant to this
subsection (4), the sale may be continued in accordance with section 38-38109(1)(a).
(f) If a written request to reschedule the sale is not received by the public
trustee within one year of the recording of the notice of rescission, the
foreclosure must be withdrawn according to section 38-38-109(3)(b).
(5) Nothing in this section shall prevent any person from seeking a
rescission of a sale through a court of competent jurisdiction.
(6) Claims for damages by any person arising out of a rescission of a sale
pursuant to this section shall be limited to the reasonable actual expenses of
the person and shall not include any speculative or expectation damages,
awards, or claims of any kind, whether legal or equitable.
(7) The indorsement of the public trustee pursuant to subsection (2) of this
section shall be in substantially the following form:
The undersigned, as Public Trustee for the county of _______________,
state of Colorado, by this indorsement, hereby confirms the reinstatement of
this (evidence of debt) (deed of trust) (lien) in accordance with the
requirements of section 38-38-113, Colorado Revised Statutes.
Date: ___________________
Signature: ___________________
Public Trustee ___________________
For the county of ___________________,
State of Colorado.
(Amended by 2018 Ch. 138, §7, eff. 8/8/2018. L. 2007: Entire section added,
p. 1839, § 16, effective January 1, 2008. L. 2009: (1) amended, (HB 09-
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1207), ch. 164, p. 717, §13, effective September 1. L. 2018: (3) amended and
(4)(f) added, (HB 18-1254), ch. 138, p. 910, § 7, effective August 8.)

Colo. Rev. Stat. &sect; 38-38-114 Unclaimed refunds - disposition
under "Revised Uniform Unclaimed Property Act" (Colorado
Revised Statutes (2021 Edition))
§ 38-38-114. Unclaimed refunds - disposition under "Revised
Uniform Unclaimed Property Act"
Money payable as a refund for overpayment of a cure of default pursuant to
section 38-38-104 or for overpayment of a redemption pursuant to part 3 of
this article 38 that remains unclaimed by the owner one year after the
money became payable is presumed abandoned and shall be reported and
paid to the state treasurer in accordance with sections 38-13-401 and 38-13603.
(Amended by 2019 Ch. 110, §17, eff. 7/1/2020. L. 2007: Entire section
added, p. 1839, § 16, effective January 1, 2008.)

Colo. Rev. Stat. &sect; 38-38-201 Foreclosure of installments
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§ 38-38-201. Foreclosure of installments without acceleration
(1) Any mortgage or deed of trust securing an evidence of debt payable by
installments giving the right to declare the whole indebtedness due and
payable on default of the payment of any part thereof may, at the election of
the holder of the evidence of debt, be foreclosed as to any one or more past
due installments of principal or interest as if the mortgage or deed of trust
separately secured each of the past due installments, and, in the event of
such election, the officer conducting the foreclosure shall apply the following
provisions:
(a) Attorney fees allowed for the attorney for the holder of the evidence of
debt shall not exceed ten percent of the amount of principal, interest, and
late charges included in the bid prepared in accordance with section 38-38106.
(b) Fees and costs allowable under section 38-38-107 may be included in the
bid.
(c) The amount for which the property is foreclosed shall include past due
installments and all sums advanced for fees and costs by the holder of the
evidence of debt pursuant to the terms of the mortgage or deed of trust
securing the debt.
(d) Not more than one foreclosure proceeding may be commenced pursuant
to this section in a period of twelve months.
(e) The notice of election and demand or complaint filed to commence the
foreclosure shall contain the following statement: "This is a foreclosure on
one or more installments, without acceleration, as authorized by section 3838-201, Colorado Revised Statutes."
(f) No deficiency bid shall be made by the holder of the evidence of debt or
accepted by the officer conducting the foreclosure sale. Upon the sale and
the expiration of all redemption periods, the maker of the secured
indebtedness and all parties who may be personally liable thereon shall be
released from personal liability on the indebtedness, unless the property is
redeemed under section 38-38-302.
(g) The foreclosure shall not affect the continuance of the lien of the
mortgage or deed of trust as to any remaining obligation secured by it but
not covered by the foreclosure, whether the remaining obligation is due
before or after the foreclosure, and the title acquired as a result of the
foreclosure shall be subject to the lien securing the remaining obligation.
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(2) Nothing in this section shall be construed to prevent the holder of an
evidence of debt secured by any mortgage or deed of trust from exercising
any option contained therein to declare the whole indebtedness due and
payable, nor shall any of the provisions of this section be applicable to a
foreclosure in which the whole indebtedness has been declared due and
payable.
(L. 90: Entire article R&RE, p. 1663, § 2, effective October 1. L. 2006: Entire
section amended, p. 1466, § 19, effective January 1, 2008.)
(1) The provisions of this section are similar to provisions of several former
sections as they existed prior to 1990.
(2) The effective date for amendments made to this section by chapter 305,
Session Laws of Colorado 2006, was changed from July 1, 2007, to January
1, 2008, by section 27 of chapter 404, Session Laws of Colorado 2007. (See
L. 2007, p. 1849.)
ANNOTATION
Law reviews. For article, "Real Estate Potpourri: Attorney's Fees in
Foreclosure -- Are They Limited to 10 Percent?", see 13 Colo. Law. 226
(1984). For article, "1987 Statutory Amendments Concerning Foreclosures
of Deeds of Trust and Mortgages", see 16 Colo. Law. 1386 (1987).
Annotator's note. Since § 38-38-201 is similar to §§38-38-105 and 38-38106 as they existed prior to the 1990 repeal and reenactment of this article
and article 39, relevant cases construing those provisions have been
included in the annotations to this section.
Application of section limited. This section applies only to the situation
where there is a foreclosure for nonpayment of an installment without any
attempt to accelerate. Jacobs Invs. v. PRD Holdings, Ltd., 44 Colo. App. 184,
612 P.2d 1149 (1980).
Obligee has reasonable time to elect to declare indebtedness due.
Under an ordinary acceleration clause in a mortgage or trust deed, the
obligee has a reasonable time after the default or the event which gives rise
to the right to accelerate in which to elect to declare the indebtedness due.
Malouff v. Midland Fed. Sav. & Loan Ass'n, 181 Colo. 294, 509 P.2d 1240
(1973).
Attorney fees in foreclosures cannot exceed ten percent of the
sum for which the property is foreclosed and must be shown to be
reasonable. San Miguel Basin State Bank v. Oliver, 748 P.2d 1342 (Colo.
App. 1987).
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Limitation on attorney fees is applicable both to foreclosures based on
default in one or more installments and to foreclosures for the whole
amount of accelerated indebtedness. Kern v. Gebhardt, 717 P.2d 998 (Colo.
App. 1985), aff'd, 746 P.2d 1340 (Colo. 1987) (decided under law in effect
prior to 1987 amendment).
Attorney fees on foreclosed deed of trust. When a deed of trust is
foreclosed as a mortgage, the court may award attorney fees. Bakers Park
Mining & Milling Co. v. District Court, 662 P.2d 483 (Colo. 1983), aff'd, 746
P.2d 1340 (Colo. 1987) (decided under law in effect prior to 1987
amendment).

3 REDEMPTION [Details] (Colorado Revised Statutes (2021
Edition))
3. REDEMPTION [Details]
For tax sale redemptions, see article 12 of title 39.

Colo. Rev. Stat. &sect; 38-38-301 Holder of certificate of purchase
paying charges - redemption (Colorado Revised Statutes (2021
Edition))
§ 38-38-301. Holder of certificate of purchase paying charges redemption
The holder of a certificate of purchase may pay at any time after the sale and
during the redemption period described in section 38-38-302 the fees and
costs that the holder may pay pursuant to section 38-38-107 and may
include any such amounts as part of the amount to be paid upon
redemption.
(L. 90: Entire article R&RE, p. 1664, § 2, effective October 1. L. 2002: (1)
amended, p. 1342, § 12, effective July 1. L. 2006: Entire section R&RE, p.
1467, § 20, effective January 1, 2008.)
(1) This section is similar to former §38-39-101, as it existed prior to 1990.
(2) The effective date for amendments made to this section by chapter 305,
Session Laws of Colorado 2006, was changed from July 1, 2007, to January
1, 2008, by section 27 of chapter 404, Session Laws of Colorado 2007. (See
L. 2007, p. 1849.)
ANNOTATION
Law reviews. For article, "Executions and Levies on Tangible Property",
see 27 Dicta 143 (1950). For note, "Statutory Redemption in Colorado: 1965
Amendments", see 39 U. Colo. L. Rev. 127 (1966). For article, "1987
Statutory Amendments Concerning Foreclosures of Deeds of Trust and
Mortgages", see 16 Colo. Law. 1386 (1987). For article, "Strategic Options for
Overly Encumbered Real Property (Friendly Foreclosures)", see 46 Colo.
Law. 31 (July 2017).
Annotator's note. Since § 38-38-301 is similar to §38-39-101 as it existed
prior to the 1990 repeal and reenactment of this article and article 39,
relevant cases construing that provision have been included in the
annotations to this section. For additional cases, see the annotations under
former §38-39-101 in the 1982 replacement volume.
Owner's title and interest vested in grantee of sheriff's deed.
Where real property was levied upon and sold under execution, and owners
failed to redeem pursuant to this article, and the trustee in bankruptcy
disclaimed all title and interest in property, whatever title and interest
owners had therein vested in grantee of sheriff's deed upon delivery thereof
and such grantee was then entitled to possession. Garcia v. Adjustment
Bureau, Inc., 148 Colo. 270, 365 P.2d 687 (1961).
Deed issued prematurely by public trustee not void. A deed issued
prematurely by the public trustee following a foreclosure sale is not void, but
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carries the naked title held by the trustee and does not divest the mortgagor
of his redemption rights. Graham v. Alcoves, Inc., 148 Colo. 379, 366 P.2d
375 (1961).
Expenses not incurred in connection with foreclosure are not
allowable upon redemption. Rowe v. Tucker, 38 Colo. App. 532, 560 P.2d
843 (1977).
There is no provision for payment of the purchaser's attorney's fees or any
other expenses not incident to protecting the property. Davis Mfg. & Supply
Co. v. Coonskin Props., Inc., 646 P.2d 940 (Colo. App. 1982).
Applied in Alexander Dawson, Inc. v. Sage Creek Canyon Co., 37 Colo. App.
339, 546 P.2d 969 (1976).
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§ 38-38-302. Redemption by lienor - procedure
(1) Requirements for redemption. A lienor or assignee of a lien is
entitled to redeem if the following requirements are met to the satisfaction
of the officer:
(a) The lienor's lien is a deed of trust or other lien that is created or
recognized by state or federal statute or by judgment of a court of competent
jurisdiction;
(b) The lien is a junior lien as defined in section 38-38-100.3(11);
(c) The lienor's lien appears by instruments that were duly recorded in the
office of the clerk and recorder of the county prior to the recording of the
notice of election and demand or lis pendens and the lienor is one of the
persons who would be entitled to cure pursuant to section 38-38-104(1),
regardless of whether such lienor filed a notice of intent to cure. If, prior to
the date and time of the recording of the notice of election and demand or lis
pendens, a lien was recorded in an incorrect county, the holder's rights
under this section shall be valid only if the lien is rerecorded in the correct
county at least fifteen calendar days prior to the actual date of sale.
(d) The lienor has, within eight business days after the sale, filed a notice
with the officer of the lienor's intent to redeem. A lienor may file a notice of
intent to redeem more than eight business days after sale if:
(I) No lienor junior to the lienor seeking to file the late intent to redeem has
redeemed;
(II) The redemption period for the lienor seeking to file the late intent to
redeem has not expired;
(III) A redemption period has been created by the timely filing of a notice of
intent to redeem; and
(IV) The notice of intent to redeem is accompanied by a written
authorization from the attorney for the holder of the certificate of purchase
according to the records of the officer conducting the sale, or, if no attorney
is shown, then the holder of the certificate of purchase, or, if a redemption
has occurred, from the immediately prior redeeming lienor, or the attorney
for the immediately prior redeeming lienor, authorizing the officer to accept
such notice of intent to redeem.
(e) The lienor has attached to the notice of intent to redeem the original
instrument and any assignment of the lien to the person attempting to
redeem, or certified copies thereof, or in the case of a qualified holder, a
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copy of the instrument evidencing the lien and any assignment of the lien to
the person attempting to redeem. If the original instrument is delivered to
the officer, the officer shall return the instrument to the lienor and retain a
copy.
(f) The lienor has attached to the notice of intent to redeem a signed and
properly acknowledged statement of the lienor, or a signed statement by the
lienor's attorney, setting forth the amount required to redeem the lienor's
lien, including per diem interest, through the end of the nineteenth business
day after the sale with the same specificity and itemization as required in
section 38-38-106. If the amount required to redeem the lienor's lien shown
on the statement is zero, the lienor has no right to redeem unless section 3838-305 applies.
(2) Request for redemption amount. Upon receipt by the officer of the
notice of intent to redeem filed by a person entitled to redeem under this
section, the officer shall within one business day transmit by mail, facsimile,
or other electronic means to the attorney for the holder of the certificate of
purchase, or if no attorney, then to the holder, a written request for a written
or electronic statement of all sums necessary to redeem the sale. The
statement shall include the amounts required to redeem in accordance with
this section.
(3) Statement of redemption.
(a) Upon receipt of notice that an intent to redeem was filed, the holder of a
certificate of purchase shall submit a signed and acknowledged statement, or
the attorney for the holder shall submit a signed statement, to the officer, no
later than thirteen business days following the sale, specifying interest
calculated through the date of the sale, the amount of per diem interest
accruing thereafter, the interest rate on which the amount is based, and all
other sums necessary to redeem as of the date of the statement. Interest on
the amount for which the property was sold must be charged at the default
rate specified in the evidence of debt, deed of trust, or other lien being
foreclosed or, if not so specified, at the regular rate specified in the evidence
of debt, deed of trust, or other lien being foreclosed. If different interest
rates are specified in the evidence of debt, deed of trust, or other lien being
foreclosed, the interest rate specified in the evidence of debt prevails. If the
evidence of debt does not specify an interest rate, including a default interest
rate, the applicable interest rate as specified in the deed of trust or other lien
being foreclosed applies. A holder of the certificate of purchase that is not a
qualified holder, or the attorney for the holder, shall also submit to the
officer receipts, invoices, evidence of electronic account-to-account
transfers, or copies of loan servicing computer screens evidencing the fees
and costs and verifying that the fees and costs were actually incurred as of
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the date of the statement, along with the per diem amounts that accrue after
the date of sale. The holder or the attorney for the holder may amend the
statement from time to time to reflect additional sums advanced as allowed
by law, but the statement shall not be amended later than two business days
prior to the commencement of the redemption period pursuant to
subsection (4)(a) of this section or each subsequent redemption period
pursuant to subsection (4)(b) of this section.
(b) If the holder of the certificate of purchase or the attorney for the holder
fails to submit the initial written statement to the officer within thirteen
business days after the sale, the officer may calculate the amount necessary
to redeem by adding to the successful bid the accrued interest from the sale
through the redemption date. The accrued interest shall be calculated by
multiplying the amount of the bid by the regular rate of annual interest
specified in the evidence of debt, deed of trust, or other lien being
foreclosed, divided by three hundred sixty-five and then multiplied by the
number of days from the date of sale through the redemption date. The
officer shall transmit by mail, facsimile, or other electronic means to the
party filing the notice of intent to redeem, promptly upon receipt, the
statement filed by the holder, or if no such statement is filed, the officer's
estimate of the redemption figure, which shall be transmitted no later than
the commencement of the redemption period pursuant to paragraph (a) of
subsection (4) of this section or each subsequent redemption period
pursuant to paragraph (b) of subsection (4) of this section.
(4) Redemption period.
(a) No sooner than fifteen business days nor later than nineteen business
days after a sale under this article, the junior lienor having the most senior
recorded lien on the sold property or any portion thereof, according to the
records, having first complied with the requirements of subsection (1) of this
section, may redeem the property sold by paying to the officer, no later than
12 noon on the last day of the lienor's redemption period, in the form
specified in section 38-37-108, the amount for which the property was sold
with interest from the date of sale, together with all sums allowed under
section 38-38-301. Interest on the amount for which the property was sold
shall be charged at the default rate specified in the evidence of debt, deed of
trust, or other lien being foreclosed or, if not so specified, at the regular rate
specified in the evidence of debt, deed of trust, or other lien being
foreclosed. If different interest rates are specified in the evidence of debt,
deed of trust, or other lien being foreclosed, the interest rate specified in the
evidence of debt shall prevail. If the evidence of debt does not specify an
interest rate, including a default interest rate, applicable interest rate as
specified in the deed of trust or other lien being foreclosed shall apply.
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(b)
(I) Each subsequent lienor entitled to redeem shall, in succession, have an
additional period of five business days to redeem. The right to redeem shall
be in priority of such liens according to the records. The redeeming lienor
shall redeem by paying to the officer, on or before 12 noon of the last day of
the lienor's redemption period:
(A) The redemption amount paid by the prior redeeming lienor, with
interest at the rate specified in paragraph (a) of this subsection (4), plus the
amount claimed in the statement delivered by the immediately prior
redeeming lienor pursuant to subsection (6) of this section, including the
per diem amounts through the date on which the payment is made; or
(B) If no prior lienor has redeemed, the redemption amount determined
pursuant to paragraph (a) of this subsection (4).
(II) If the redeeming lienor is the same person as the holder of the certificate
of purchase or the prior redeeming lienor as evidenced by the instruments
referred to in subsection (1) of this section, regardless of the number of
consecutive liens held by the redeeming lienor, the redeeming lienor shall
not pay to the officer the redemption amount indicated in the certificate of
purchase or certificate of redemption held by such person, but shall only pay
to the officer the unpaid fees and costs required by the redemption and
provide the statement described in paragraph (f) of subsection (1) of this
section.
(c) If the statement described in paragraph (f) of subsection (1) of this
section so states, or upon other written authorization from the holder of the
certificate of purchase or the then-current holder of the certificate of
redemption or the attorney for either such holder, the officer may accept as a
full redemption an amount less than the amount specified in paragraph (a)
of subsection (3) of this section. Notwithstanding the first sentence of this
paragraph (c), the amount bid at sale shall determine the amount and extent
of any deficiency remaining on the debt represented by the evidence of debt
that is the subject of the foreclosure as stated in the bid pursuant to section
38-38-106(2). Any redemption under this section shall constitute a full
redemption and shall be deemed to be payment of all sums to which the
holder of the certificate of purchase is entitled.
(d) On the ninth business day after the date of sale, the officer shall set the
dates of the redemption period of each lienor in accordance with this
subsection (4). The redemption period of a lienor shall not be shortened or
altered by the fact that a prior lienor redeemed before the expiration of his
or her redemption period.
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(5) Certificate of redemption. Upon receipt of the redemption payment
pursuant to subsection (4) of this section, the officer shall execute and
record a certificate of redemption pursuant to section 38-38-402. Upon the
expiration of each redemption period under this section, the officer shall
disburse all redemption proceeds to the persons entitled to receive them.
(6) Certificate of lienor. A redeeming lienor shall pay to the officer the
amount required to redeem and shall deliver to the officer a signed and
properly acknowledged statement by the lienor or a signed statement by the
lienor's attorney showing the amount owing on such lien, including per diem
interest and fees and costs actually incurred that are permitted by
subsection (7) of this section and for which the lienor has submitted to the
officer receipts, invoices, evidence of electronic account-to-account
transfers, or copies of loan servicing computer screens evidencing the fees
and costs and verifying that the fees and costs were actually incurred as of
the date of the statement of redemption with the per diem amounts that
accrue thereafter. At any time before the expiration of a redeeming lienor's
redemption period, the redeeming lienor may submit a revised or corrected
certificate, or the attorney for the lienor may submit a revised or corrected
statement.
(7) Payment of fees and costs. A redeeming lienor may, during such
lienor's redemption period described in subsection (4) of this section, pay
the fees and costs that the holder of the evidence of debt may pay pursuant
to section 38-38-107.
(8) Misstatement of redemption amount. If an aggrieved person
contests the amount set forth in the statement filed by a redeeming lienor
pursuant to paragraph (f) of subsection (1) of this section or by a holder of a
certificate of purchase pursuant to paragraph (a) of subsection (3) of this
section and a court determines that the redeeming lienor or holder of the
certificate of purchase has made a material misstatement on the statement
with respect to the amount due and owing to the redeeming lienor or the
holder of the certificate of purchase, the court shall, in addition to other
relief, award to the aggrieved person the aggrieved person's court costs and
reasonable attorney fees and costs.
(9) No partial redemption. A lienor holding a lien on less than all of, or a
partial interest in, the property sold at sale shall redeem the entire property.
No partial redemption shall be permitted under this part 3. The priority of
liens for purposes of this section shall be determined without consideration
of the fact that the lien relates to only a portion of the property or to a partial
interest therein.
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(10) Federal redemption rights. Any redemption rights granted under
federal law are separate and distinct from the redemption rights granted
under this part 3. All liens that are junior to the deed of trust or other lien
being foreclosed pursuant to this article shall be divested by the sale under
this article, subject to the redemption rights provided in this part 3. The
officer conducting a foreclosure under this article is not designated to
receive redemptions under federal law.
(Amended by 2018 Ch. 138, §8, eff. 8/8/2018. L. 90: Entire article R&RE, p.
1664, § 2, effective October 1. L. 98: (4) amended, p. 221, § 1, effective
August 5. L. 2002: (1), IP(4)(b)(I), and (4)(d) amended and (1.5), (1.6), and
(4.5) added, p. 1343, § 13, effective July 1. L. 2006: Entire section R&RE, p.
1467, § 21, effective January 1, 2008. L. 2007: IP(1)(d), (1)(e), (3), (4)(a),
(4)(c), and (4)(d) amended, p. 1841, § 17, effective January 1, 2008. L. 2009:
IP(1), (1)(c), (1)(d)(III), (1)(d)(IV), (1)(f), (3)(a), (6), and (8) amended, (HB
09-1207), ch. 164, p. 717, §14, effective January 1, 2010. L. 2012: (1)(e)
amended, (SB 12-030), ch. 96, p. 324, § 11, effective September 1. L. 2018:
(3)(a) amended, (HB 18-1254), ch. 138, p. 910, § 8, effective August 8.)
(1) This section is similar to former §38-39-102, as it existed prior to 1990.
(2) The effective date for amendments made to this section by chapter 305,
Session Laws of Colorado 2006, was changed from July 1, 2007, to January
1, 2008, by section 27 of chapter 404, Session Laws of Colorado 2007. (See
L. 2007, p. 1849.)
ANNOTATION
I. GENERAL CONSIDERATION.
Law reviews. For article, "Revising Redemptions", see 6 Dicta 16 (1929).
For article, "Foreclosure by Sale by Public Trustee of Deeds of Trust in
Colorado", see 14 Dicta 5 (1936). For article, "Foreclosure by Sale by Public
Trustee of Deeds of Trust in Colorado", see 28 Dicta 437 (1951). For article,
"Forms Committee Presents Standard Pleading Samples to Be Used in
Foreclosures Through Public Trustee", see 28 Dicta 461 (1951). For article,
"Forms Committee Presents Additional Standard Pleading Samples for Use
in Foreclosures Through Public Trustee", see 29 Dicta 1 (1952). For article,
"Enforcement of Security Interests in Colorado", see 25 Rocky Mt. L. Rev. 1
(1952). For article, "Statutory Redemption in Colorado", see 30 Dicta 79
(1953). For note, "Statutory Redemption in Colorado: 1965 Amendments",
see 39 U. Colo. L. Rev. 127 (1966). For comment, "The Effect of Certified
Realty on Mortgage Foreclosure in Colorado", see 52 U. Colo. L. Rev. 301
(1981). For comment, "The Effect of Certified Realty Corp. v. Smith, 198
Colo. 222, 597 P.2d 1043 (1979), on Mortgage Foreclosure in Colorado", see
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52 U. Colo. L. Rev. 301 (1981). For article, "Public Trustee's Deeds and
Redemption Under Section 362 of the Bankruptcy Code", see 12 Colo. Law.
229 (1983). For article, "A Review of Agricultural Law: Hard Times and
Hard Choices", see 15 Colo. Law. 629 (1986). For article, "Recent Statutory
Amendments to the Public Trustee and Sheriff Foreclosure Process", see 15
Colo. Law. 794 (1986). For article, "The Colorado Farm Homestead
Protection Act", see 15 Colo. Law. 1642 (1986). For article, "1987 Statutory
Amendments Concerning Foreclosures of Deeds of Trust and Mortgages",
see 16 Colo. Law. 1386 (1987). For article, "Real Estate Foreclosures and
Federal Tax Liens", see 17 Colo. Law. 35 (1988). For article, "Recent
Developments in Foreclosure Law", see 23 Colo. Law. 599 (1994). For
article, "Artificial Redemption Rights: A Tool of Foreclosure Investing", see
28 Colo. Law. 99 (Oct. 1999). For article, "Strategic Options for Overly
Encumbered Real Property (Friendly Foreclosures)", see 46 Colo. Law. 31
(July 2017).
Annotator's note. The following annotations include cases decided under
this section as it existed prior to its 2006 repeal and reenactment.
Section encompasses foreclosure of any lien. This section
encompasses foreclosure by deed of trust or of any other lien. Frank v. First
Nat'l Bank, 653 P.2d 748 (Colo. App. 1982).
In determining whether foreclosure sale and issuance of
certificate of purchase was an avoidable transfer under 11 U.S.C.
§548, full amount of junior liens must be subtracted from fair market value
of property sold before determining whether reasonably equivalent value
was paid for certificate of purchase. In re Garrison, 56 B.R. 528 (Bankr. D.
Colo. 1986).
Requirement that a certificate of redemption be issued only after
the expiration of the proper redemption period does not apply to
judgment lienors. Limitation on the execution and delivery of a certificate
of redemption pursuant to subsection (2) only applies to owners and other
persons liable for deficiencies after the foreclosure sale. Nat'l Real Estate
Inv., LLC v. WYSE Fin. Servs., Inc., 66 P.3d 111 (Colo. App. 2002), aff'd, 92
P.3d 918 (Colo. 2004).
Applied in Ryan v. Staples, 76 F. 721 (8th Cir. 1896); Blitz v. Moran, 17
Colo. App. 253, 67 P. 1020 (1902); Roose v. Gove, 32 Colo. 522, 77 P. 246
(1904); McKee v. Elwell, 69 Colo. 316, 194 P. 616 (1920); Stryker v. Dunn, 72
Colo. 45, 209 P. 644 (1922); Bailey v. Merritt, 90 Colo. 338, 9 P.2d 485
(1932); Maxwell v. District Court, 641 P.2d 931 (Colo. 1982); Jenkins v. Peet,
19 B.R. 105 (Bankr. D. Colo. 1982); Moreland v. Marwich, Ltd., 665 P.2d 613
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(Colo. 1983); Flett v. Turgeon, 699 P.2d 10 (Colo. App. 1984); Cole v. Farner,
749 P.2d 970 (Colo. App. 1987).
II. RIGHT OF REDEMPTION.
A. In General.
Right to redeem from execution sale is statutory. The right to
redeem from an execution sale is a purely statutory one. Paddack v. Staley,
13 Colo. App. 363, 58 P. 363 (1899); Davis Mfg. & Supply Co. v. Coonskin
Props., Inc., 646 P.2d 940 (Colo. App. 1982).
Without the statutes of redemption, neither judgment debtors nor judgment
creditors, nor grantees of the judgment debtor, taking his title, could redeem
from an execution sale. Jenkins v. Gold Dollar Mining & Milling Co., 27
Colo. App. 247, 149 P. 269 (1915); Paddack v. Staley, 13 Colo. App. 363, 58 P.
363 (1899).
Redemption period tolled by federal statute. The automatic stay
provision of 11 U.S.C. §362(a) tolls the redemption period provided for in
this section. Eaton Land & Cattle Co. v. Rocky Mt. Invs., 28 B.R. 890 (Bankr.
D. Colo. 1983).
Redemption period not tolled by federal statute.11 U.S.C. §362 does
not "toll" or "suspend" the running of the redemption period in Colorado as
provided for in this section. In re Murphy, 22 B.R. 663 (Bankr. D. Colo.
1982).
Or sale set aside. A court is not justified in invoking its equity powers to
set aside a sale or extend the redemption period unless there have been
circumstances such as fraud, deceit, or collusion by the purchaser, or unless
a holder of a right of redemption has been misled by erroneous information
as to the applicable redemption period. Davis Mfg. & Supply Co. v. Coonskin
Props., Inc., 646 P.2d 940 (Colo. App. 1982).
Extension of redemption period. Where, on the date the redemption
period expires, the debtor files a chapter 11 bankruptcy petition, pursuant to
11 U.S.C. §108(b), the period of redemption is extended only for an
additional 60 days, the federal automatic stay provision being inapplicable.
Westergaard v. Cucumber Creek Dev., Inc., 33 B.R. 820 (Bankr. D. Colo.
1983).
Debtor's right to redeem generally provides adequate remedy to
safeguard him against an inadequate sale price. Gale v. Rice, 636 P.2d 1280
(Colo. App. 1981).
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Redemption annuls sale. White v. Crow, 110 U.S. 183, 4 S. Ct. 71, 28 L.
Ed. 113 (1884).
Upon a redemption from a sale of real estate under execution, the certificate
of sale becomes void, and a sheriff's deed issued thereon is a nullity. Floyd v.
Sellers, 7 Colo. App. 491, 44 P. 371 (1896).
The payment of the money by defendant, with the purpose of redemption, to
the sheriff who sold the land on execution, and its receipt by the latter
without objection, nullifies and abrogates the sale as between defendant and
the purchaser, though the sheriff has not formally canceled the certificate of
purchase, nor directed the execution of a certificate of redemption and
though he has subsequently executed a deed of the land to the purchaser.
Colo. Mfg. Co. v. McDonald, 15 Colo. 516, 25 P. 712 (1890).
General rule as to payment. The general rule is that redemption
requires payment of the full purchase price received at the foreclosure sale
together with incidental expenses. Rowe v. Tucker, 38 Colo. App. 532, 560
P.2d 843 (1977).
Test of right of redemption. Actual ownership was not intended to be
the test of the right of redemption. Floyd v. Sellers, 7 Colo. App. 491, 44 P.
371 (1896).
Character of property material factor in ascertaining redemption
period. The character of the property rather than its use is the material
factor in ascertaining the period for redemption. Rowe v. Tucker, 38 Colo.
App. 532, 560 P.2d 843 (1977).
Period of redemption begins to run from the date a judgment of
foreclosure is entered. Oman v. Morris, 28 Colo. App. 124, 471 P.2d 430
(1970).
Where equitable extension of redemption period appropriate.
Where holders of right of redemption relied on the public trustee's mistake
as to whether the six-month period of redemption for agricultural property
or the 75-day period for nonagricultural property applied and where there
was an inadequate sales price at foreclosure sale, equitable extension of the
period of redemption was an appropriate remedy. Arnold v. Gebhardt, 43
Colo. App. 387, 604 P.2d 1192 (1979); Johnson v. Smith, 651 P.2d 422 (Colo.
App. 1982).
Redemption period may not be extended, absent wrongdoing. The
bankruptcy court cannot exercise its equity power to extend the redemption
period established by subsection (2), absent guilt of wrongdoing by the party
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seeking the foreclosure, which adversely affects the debtor's right of
redemption. In re Headley, 13 B.R. 295 (Bankr. D. Colo. 1981).
Inadequacy of sale price not enough to set aside sale. Inadequacy of
sales price at foreclosure sale, standing alone, does not warrant setting aside
the sale but it may be considered as one of the factors which requires the
court to employ an equitable remedy for the holders of the right of
redemption. Arnold v. Gebhardt, 43 Colo. App. 387, 604 P.2d 1192 (1979).
A disparity between the market value and the price paid at sale is not
controlling and, standing alone, is not sufficient cause for setting aside a sale
or extending a redemption period. Davis Mfg. & Supply Co. v. Coonskin
Props., Inc., 646 P.2d 940 (Colo. App. 1982).
Effect of sheriff's deed executed after six months. As to a judgment
debtor or his grantee, a sheriff's deed was valid if executed and delivered
after six months and before nine months from the date of sale, providing
there had been no redemption. Finch v. Turner, 21 Colo. 287, 40 P. 565
(1895); McLaughlin v. Wilson, 23 Colo. App. 59, 127 P. 242 (1912).
"Months". There is no dispute that the word "months", in the context of
subsection (2), means calendar months, rather than some arbitrarily
established number of days. Rowe v. Tucker, 38 Colo. App. 532, 560 P.2d
843 (1977).
B. Rights and Liabilities of Parties.
Owner of premises and lienholders of record may redeem. The
owner of the premises and the lienholders of record have a right to redeem
from the sale on foreclosure by the sheriff. Lane v. Morris, 77 Colo. 343, 237
P. 154 (1925); Baber v. Baber, 28 Colo. App. 530, 474 P.2d 630 (1970);
Jenkins v. Peet, 13 B.R. 721 (D. Colo. 1981).
A redemption may be made by a judgment debtor where the judgment was
against him and another, and the land sold under an execution issued
thereon as the land of both defendants, notwithstanding that he may have
had no interest in the property at the time of the levy or sale. Floyd v.
Sellers, 7 Colo. App. 491, 44 P. 371 (1896).
Owner has possessory rights until expiration of redemption
period. On sale under foreclosure of a trust deed, the owner thereafter has
merely the statutory right to redeem and the right to possession of the
premises until the expiration of the redemption period. Lane v. Morris, 77
Colo. 343, 237 P. 154 (1925); Bankers Bldg. & Loan Ass'n v. Fleming Bros.
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Lumber Co., 83 Colo. 335, 264 P. 1087 (1928); Union Mut. Protective Ass'n
v. San Luis State Bank, 86 Colo. 293, 281 P. 366 (1929).
Owner retain equitable title after giving trust deed on property.
When the owner of property gives a trust deed thereon, his legal title is
vested in the trustee and the equitable title or equity of redemption remains
in the owner. Bankers Bldg. & Loan Ass'n v. Fleming Bros. Lumber Co., 83
Colo. 335, 264 P. 1087 (1928).
Redemption of interest of one joint tenant. A judgment creditor with
a lien against the property interest of one joint tenant may redeem that
interest without redeeming the interest of the other joint tenant. First Nat'l
Bank v. Energy Fuels Corp., 200 Colo. 540, 618 P.2d 1115 (1980).
Right to rents and reversion of leased premises. Where premises are
leased, the landlord is entitled to both the rents and the reversion, and when
the reversion of the landlord is transferred, the rights to rents accruing after
the transfer of the reversion pass to the transferee; therefore, when the
landlord's interest in the demised premises are transferred to a purchaser on
a sheriff's sale on foreclosure, the rights to the rents reserved in the lease
pass to the purchaser and, after the sheriff's sale and the failure to redeem
by either the owner or the mortgagee, the purchasers acquired the rights to
the rents, profits accruing after the right of redemption expired. Baber v.
Baber, 28 Colo. App. 530, 474 P.2d 630 (1970).
When owner's right of redemption expires, all of his right, title, and
interest in and to the land is extinguished; this same rule applies to the
interest of lienholders who have a right to redeem. Lane v. Morris, 77 Colo.
343, 237 P. 154 (1925); Baber v. Baber, 28 Colo. App. 530, 474 P.2d 630
(1970); Jenkins v. Peet, 13 B.R. 721 (D. Colo. 1981).
Plaintiff liable on note for entire indebtedness. Where plaintiff
purchased property consisting of three parcels, secured by deed of trust,
assuming to pay note secured by deed of trust, and where he then sold two of
the parcels, but there was no evidence that the purchasers agreed to pay any
part of the indebtedness, and where plaintiff thereafter defaulted making
payments leading to loss of all the parcels by foreclosure and public trustee's
sale, plaintiff is still liable on the note for the entire indebtedness. Ellickson
v. Dull, 34 Colo. App. 25, 521 P.2d 1282 (1974).
Proper parties to maintain action to set aside foreclosure. Where
the grantor in a deed of trust conveyed his equity of redemption before
foreclosure and, at the foreclosure sale, the property did not sell for enough
to pay off his note, both he and his grantee of the equity of redemption have
sufficient interest and are proper parties to maintain an action to set aside
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the foreclosure sale on the ground that it was illegal and void. Brewer v.
Harrison, 27 Colo. 349, 62 P. 224 (1900).
Right to redemption notice. To be entitled to notice that a deed of trust
is being foreclosed, party who has right to redeem and who claims the right
to a redemption notice must make his interest in the property known by
recording that interest after the deed of trust has been recorded. S.L.K.
Testamentary Trust v. Davids, 692 P.2d 1147 (Colo. App. 1984), aff'd, 728
P.2d 1259 (Colo. 1987).
Right of redemption is based on surety's potential liability for a
deficiency. Therefore, if an inchoate right of redemption is extinguished by
a foreclosure sale resulting in the satisfaction of the deficiency, surety is no
longer potentially liable and has no right to notice. S.L.K. Testamentary
Trust v. Davids, 728 P.2d 1259 (Colo. 1987).
Junior lien creditor may redeem from a public trustee's sale
without complying with the homestead exemption statute. Howell
v. Farrish, 725 P.2d 9 (Colo. App. 1986).
Right to redeem of junior lienor with partial interest in property.
A junior lienor, who is the beneficiary of a deed of trust upon only part of the
property that has been foreclosed upon by a senior lienor, may not redeem
only that part of the property that is subject to his deed of trust. Pheney v.
W. Nat. Bank, 762 P.2d 693 (Colo. App. 1988); Indep. Trust v. Stan Miller,
Inc., 796 P.2d 483 (Colo. 1990).
A right of redemption may not be severed from the property
interest it serves. Backhart v. HTS Props., LLC, 981 P.2d 208 (Colo. App.
1998).
A junior lienor who has timely filed its notice of intent to redeem
is then entitled to redeem and does not have to accept a tendered
lien payoff. Oakwood Holdings, LLC v. Mortgage Invs. Enters., 2018 CO
12, 410 P.3d 1249.
III. AGRICULTURAL REAL ESTATE.
Application of agricultural real estate exception. The "agricultural
real estate" exception to the otherwise applicable 75-day period, provided for
in subsection (1), applies only to foreclosures under mortgages and deeds of
trust, and is not applicable to sales upon foreclosure of mechanics' liens or
upon sale under execution. Kimtruss Corp. v. Westland Manor Nursing
Home N., Inc., 39 Colo. App. 542, 568 P.2d 105 (1977).
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Mining property is "agricultural real estate" for the purposes of this
section. Rowe v. Tucker, 38 Colo. App. 532, 560 P.2d 843 (1977).
Mining property is not ordinarily considered to be agricultural. However,
since it is apparent that for redemption purposes the general assembly
sought only to distinguish undeveloped rural lands from developed
urbanized property, the statutory definition here places both agricultural
and mining property in the same category. Rowe v. Tucker, 38 Colo. App.
532, 560 P.2d 843 (1977).
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§ 38-38-303. Time of redemption by lienor - repeal. (Repealed)
(L. 90: Entire article R&RE, p. 1666, § 2, effective October 1. L. 2002: (1),
(2), and (4) amended and (1.5), (5), (6), (7), and (8) added, p. 1345, § 14,
effective July 1. L. 2006: (9) added by revision, p. 1481, §§ 40, 41.)
(1) Prior to its repeal in 2007, this section was similar to former §38-39-103,
as it existed prior to 1990.
(2) Subsection (9) provided for the repeal of this section, effective July 1,
2007. The effective date for amendments made to this section by chapter
305, Session Laws of Colorado 2006, was changed from July 1, 2007, to
January 1, 2008, by section 27 of chapter 404, Session Laws of Colorado
2007. (See L. 2007, p. 1849.)

Colo. Rev. Stat. &sect; 38-38-304 Effect of redemption (Colorado
Revised Statutes (2021 Edition))
§ 38-38-304. Effect of redemption
(1) and (2) (Deleted by amendment, L. 2006, p. 1471, § 22; L. 2007, p. 1849,
§ 27, effective January 1, 2008.)
(3) If redemption is made by a lienor, the certificate of redemption, duly
recorded, operates as an assignment to the lienor of the estate and interest
acquired by the purchaser at the sale, subject to the rights of omitted parties
as defined in section 38-38-506(1) and persons who may be entitled
subsequently to redeem.
(L. 90: Entire article R&RE, p. 1666, § 2, effective October 1. L. 2006: Entire
section amended, p. 1471, § 22, effective January 1, 2008.)
(1) This section is similar to former §38-39-105, as it existed prior to 1990.
(2) The effective date for amendments made to this section by chapter 305,
Session Laws of Colorado 2006, was changed from July 1, 2007, to January
1, 2008, by section 27 of chapter 404, Session Laws of Colorado 2007. (See
L. 2007, p. 1849.)
ANNOTATION
Law reviews. For article, "Foreclosure by Sale by Public Trustee of Deeds
of Trust in Colorado", see 14 Dicta 5 (1936). For note on the act original
which inserted this section, see 28 Dicta 176 (1951). For article, "Foreclosure
by Sale by Public Trustee of Deeds of Trust in Colorado", see 28 Dicta 437
(1951). For article, "Forms Committee Presents Additional Standard
Pleading Samples for Use in Foreclosures Through Public Trustee", see 29
Dicta 1 (1952). For article, "Statutory Redemption in Colorado", see 30 Dicta
79 (1953).
Annotator's note. Since § 38-38-304 is similar to §38-39-105 as it existed
prior to the 1990 repeal and reenactment of this article and article 39,
relevant cases construing that provision have been included in the
annotations to this section.
Lienor cannot be divested of the rights that flow from redemption
once payment of the redemption amount has been lawfully made to the
public trustee or sheriff in accordance with the statute. Accordingly, the
redemption rights of the assignee of a judgment creditor could not be
extinguished by a subsequent satisfaction of the judgment. WYSE Fin.
Servs., Inc. v. Nat'l Real Estate Inv., LLC, 92 P.3d 918 (Colo. 2004).
Applied in Norman, Inc. v. Holman, 105 Colo. 294, 97 P.2d 739 (1939);
Home Owners' Loan Corp. v. Meyer, 110 Colo. 501, 136 P.2d 282 (1943).
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§ 38-38-305. Lessee, easement holder, and installment land
contract vendor considered as lienors - installment land contract
vendee considered as an owner
(1) For the purposes of this article, a lessee of, or the holder of an easement
encumbering, property shall be considered as a lienor, but without any lien
amount, and shall be subject to all requirements in this article with respect
to lienors. If a subsequent lienor redeems from the redemption of a lessee or
easement holder, such subsequent lienor in acquiring said property takes
the same subject to such lease or easement.
(1.5)
(a) The notice to the lessee or lessees who have unrecorded possessory
interests in the property being foreclosed as provided for by this article and
article 37 of this title by virtue of any foreclosure of a mortgage, trust deed,
or other lien or by virtue of an execution and levy shall be mailed to the
lessee or lessees of a single-family residence or a multiple-unit residential
dwelling. Such notice shall be in writing and shall be sent by regular mail.
Notice is complete upon mailing to the lessee at the address of the premises
or by addressing such notice to "Occupant" followed by the address.
(b) Nothing in this section shall affect any rights under this article of a lessee
whose residential lease is recorded.
(2) For the purposes of this article, an installment land contract vendor of
property shall be considered as a lienor for the unpaid portion of the
purchase price, interest, and other amounts provided under the installment
land contract and shall be subject to all requirements in this article with
respect to lienors; but such installment land contract vendor shall not be
considered as an owner as to any portion of such property.
(3) For the purposes of this article, an installment land contract vendee of
property shall be considered as an owner except as to any portion of such
property that such vendee may thereafter have transferred, as evidenced by
a recorded instrument, and such vendee shall be subject to all requirements
in this article with respect to owners.
(4) Repealed.
(L. 90: Entire article R&RE, p. 1667, § 2, effective October 1; (1.5) added, p.
1684, § 4, effective October 1. L. 2007: (4)(b) added by revision, pp. 1848,
1849, §§ 26, 28.)
(1) This section is similar to former §38-39-106, as it existed prior to 1990.
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(2) Subsection (4)(b) provided for the repeal of subsection (4), effective
January 1, 2008. (See L. 2007, pp. 1848, 1849.)
ANNOTATION
Law reviews. For article, "Foreclosure by Sale by Public Trustee of Deeds
of Trust in Colorado", see 14 Dicta 5 (1936). For article, "Foreclosure by Sale
by Public Trustee of Deeds of Trust in Colorado", see 28 Dicta 437 (1951).
For article, "Forms Committee Presents Additional Standard Pleading
Samples for Use in Foreclosure Through Public Trustee", see 29 Dicta 1
(1952).
Annotator's note. Since § 38-38-305 is similar to §38-39-106 as it existed
prior to the 1990 repeal and reenactment of this article and article 39,
relevant cases construing that provision have been included in the
annotations to this section.
An implied lease based on the terms of an earlier pre-foreclosure
lease was created since the property owner/landlord accepted monthly
payments from the tenant and did not renounce the prior agreement.
Tanktech, Inc. v. First Interstate Bank, 851 P.2d 174 (Colo. App. 1992).
Because a property lessee is considered a lienor under this
section, upon foreclosure of a senior security interest, any subordinate
leases, liens, or encumbrances are extinguished once the applicable
redemption period has expired. First Interstate Bank v. Tanktech, Inc., 864
P.2d 116 (Colo. 1993).
A right of redemption may not be severed from the property
interest it serves. Backhart v. HTS Props., LLC, 981 P.2d 208 (Colo. App.
1998).
This section does not require an installment land contract vendor
to foreclose upon default as a matter of law. Instead, the section
describes when certain redemption rights and rights to cure a default exist.
The section simply codifies previously existing equitable rights of
redemption that were recognized by courts of equity. Paraguay Place-View
Trust v. Gray, 981 P.2d 681 (Colo. App. 1999).
However, this does not mean that the provisions of this section have no
application when there is a default in an installment land contract. When a
default occurs in such a contract and the vendor seeks to obtain possession,
the vendor may initiate a forcible entry and detainer (FED) action.
Thereafter, a court may determine whether the vendor can proceed by way
of FED action or, instead, must proceed by way of foreclosure. If the court
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requires foreclosure, the vendor must foreclose under the terms of article 38
and, under this section, the vendee has a right to cure and a right of
redemption. Paraguay Place-View Trust v. Gray, 981 P.2d 681 (Colo. App.
1999).
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§ 38-38-306. Rights of other lienors to redeem - definition
(1) A judgment creditor whose judgment has been made a lien of record and
who has complied with the other conditions of a lienor required by this
article may redeem as a lienor.
(2) A mechanic's lien claimant or any other person claiming the right to a
statutory lien on real property shall have the right to redeem as a lienor
despite the fact that the claim has not been reduced to judgment, if the lien
or lien claim has been recorded as required or permitted by statute and the
holder thereof has complied with the other conditions required of a lienor by
this article. If another lienor redeems after such lien claimant, that portion
of the redemption amount attributable to the claim of such lien claimant, as
evidenced by such claimant's recorded lien, shall be held in escrow by the
officer until a final judgment has been entered in favor of such claimant
confirming the claimant's right to a lien and all periods for appeal have
expired, whereupon there shall be paid to such claimant from the escrow the
amount of the lien claim as established by the judgment, with any interest
earned thereon, and the balance, if any, shall be refunded to the borrower,
so long as the last redeeming lienor has otherwise been satisfied. If the
claimant releases the lien or fails to establish a right to the lien, the entire
escrow shall be paid to the borrower, so long as the last redeeming lienor has
otherwise been satisfied. Lien claimants of equal priority, for the purposes of
this subsection (2), may act in concert and be deemed to represent one claim
in which they share pro rata. The right of the borrower to excess sale
proceeds pursuant to a homestead exemption under section 38-41-201 is
subordinate to the right of a subsequent deed of trust beneficiary for whose
benefit the homestead exemption was waived.
(3) As used in this section, "borrower" has the same meaning as set forth in
section 38-38-111 (6).
(Amended by 2021 Ch. 199, §3, eff. 5/28/2021. L. 90: Entire article R&RE,
p. 1667, § 2, effective October 1. L. 2006: (2) amended, p. 1471, § 23,
effective January 1, 2008.)
(1) This section is similar to former § 38-39-114, as it existed prior to 1990.
(2) The effective date for amendments made to subsection (2) by chapter
305, Session Laws of Colorado 2006, was changed from July 1, 2007, to
January 1, 2008, by section 27 of chapter 404, Session Laws of Colorado
2007. (See L. 2007, p. 1849.)
ANNOTATION
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Law reviews. For article, "Foreclosure by Sale by Public Trustee of Deeds
of Trust in Colorado", see 14 Dicta 5 (1936). For article, "Foreclosure by Sale
by Public Trustee of Deeds of Trust in Colorado", see 28 Dicta 437 (1951).
Annotator's note. Since § 38-38-306 is similar to § 38-39-114 as it existed
prior to the 1990 repeal and reenactment of this article and article 39,
relevant cases construing that provision have been included in the
annotations to this section.
Redemption is purely statutory remedy for lienholders, which
orders rights separate and apart from those already obtained by judgment
creditors. Chatfield Bank v. Energy Fuels Corp., 42 Colo. App. 233, 599 P.2d
923 (1979), rev'd on other grounds, 200 Colo. 540, 618 P.2d 1115 (1980).
The right to redeem from an execution sale is purely statutory and is not to
be enlarged by judicial interpretation. Marty v. Paul, 75 Colo. 446, 226 P.
150 (1924); Walker v. Wallace, 79 Colo. 380, 246 P. 553 (1926); Thomas v.
Oken, 699 P.2d 7 (Colo. App. 1984).
Right to redeem is liberally construed to the end that all the property
of the debtor may pay as many debts as possible. Walker v. Wallace, 79 Colo.
380, 246 P. 553 (1926).
"Judgment creditor" defined. The term "judgment creditor" means the
judgment creditor or creditors of the person or persons whose lands shall be
sold under execution. Leach v. Torbert, 71 Colo. 85, 204 P. 334 (1922).
Applied in Maloney v. Grimes, 1 Colo. 111 (1868); Paddack v. Staley, 13
Colo. App. 363, 58 P. 363 (1899); Levitt v. Continental Trust Co., 71 Colo. 3,
203 P. 666 (1922).
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§ 38-38-401. Certificate of purchase - issuance
(1) No later than five business days after the sale, the officer shall execute
and record in each county where the property or a portion thereof is located
a certificate of purchase containing:
(a) The names of the original grantors of the deed of trust being foreclosed;
(a.5) The description of the property;
(b) The sum paid for the property;
(c) The name and address of the purchaser;
(d) A statement that the purchaser or assignee of the certificate of purchase
shall be entitled to a confirmation deed at the expiration of all redemption
periods provided under part 3 of this article unless a redemption is made;
(e) The deficiency under the evidence of debt, if any, as a result of the
successful bid at sale;
(f) The public trustee's sale number or, in the case of a sale by the sheriff, the
district court civil action number;
(g) The date of sale;
(h) An attached exhibit containing a copy of the executed order authorizing
the sale that bears the public trustee sale number or civil docket number in
the case of a judicial foreclosure; and
(i) An attached exhibit containing a copy of the mailing list and all amended
mailing lists bearing the public trustee sale number or civil docket number
in the case of a judicial foreclosure.
(2) The officer shall retain the recorded certificate of purchase in the officer's
records.
(3) The failure of the officer to comply with the provisions of this section
shall not affect the validity of the sale or the vesting of title in the name of
the holder of the certificate of purchase or certificate of redemption.
(L. 90: Entire article R&RE, p. 1668, § 2, effective October 1. L. 2006: Entire
section amended, p. 1472, § 24, effective January 1, 2008. L. 2007: (1)(h)
and (1)(i) added, p.1843, § 18, effective January 1, 2008. L. 2009: (1)(a) and
(1)(i) amended and (1)(a.5) added, (HB 09-1207), ch. 164, p. 719, §15,
effective January 1, 2010.)
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(1) This section is similar to former § 38-39-115, as it existed prior to 1990.
(2) The effective date for amendments made to this section by chapter 305,
Session Laws of Colorado 2006, was changed from July 1, 2007, to January
1, 2008, by section 27 of chapter 404, Session Laws of Colorado 2007. (See
L. 2007, p. 1849.)
ANNOTATION
Law reviews. For article, "Foreclosure by Sale by Public Trustee of Deeds
of Trust in Colorado", see 14 Dicta 5 (1936). For article, "Foreclosure by Sale
by Public Trustee of Deeds of Trust in Colorado", see 28 Dicta 437 (1951).
For article, "Statutory Redemption in Colorado", see 30 Dicta 79 (1953). For
comment, "The Effect of Certified Realty on Mortgage Foreclosure in
Colorado", see 52 U. Colo. L. Rev. 301 (1981).
Purchaser only takes title described in certificate of purchase. The
purchaser at a trustee's sale who accepts a certificate of purchase reciting
that it is subject to another deed of trust, takes only the title described in the
certificate, notwithstanding the trustee's deed based thereon shows a clear
title. Bray v. Trower, 87 Colo. 240, 286 P. 275 (1930) (decided under § 3839-115 as it existed prior to the 1990 repeal and reenactment of this article
and article 39).
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§ 38-38-401.5. Certificate - priority of lien
The lien represented by a certificate of purchase shall have the same priority
as the deed of trust or other lien foreclosed.
(L. 2007: Entire section added, p. 1844, § 20, effective January 1, 2008.)
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§ 38-38-402. Certificate of redemption - issuance
(1) No sooner than fifteen business days following a sale but no later than
five business days following an officer's receipt of redemption money paid
under section 38-38-302, the officer shall execute and record in each county
where the property or a portion thereof is located a certificate of redemption
containing:
(a) The names of the original grantors of the deed of trust being foreclosed;
(a.5) The name and address of the person redeeming;
(b) The redemption amount paid;
(c) The date of sale;
(d) The description of the property redeemed; and
(e) The public trustee's sale number or, in the case of a sale by the sheriff,
the district court civil action number.
(2) The officer shall retain the recorded certificate of redemption in the
officer's records.
(3) The failure of the officer to comply with the provisions of this section
shall not affect the validity of the sale or the rights of the grantee of the
confirmation deed.
(L. 90: Entire article R&RE, p. 1668, § 2, effective October 1. L. 2002: IP(1)
amended, p. 1348, § 15, effective July 1. L. 2006: Entire section amended, p.
1473, § 25, effective January 1, 2008. L. 2009: (1)(a) amended and (1)(a.5)
added, (HB 09-1207), ch. 164, p. 719, §16, effective January 1, 2010.)
(1) This section is similar to former §38-39-104, as it existed prior to 1990.
(2) The effective date for amendments made to this section by chapter 305,
Session Laws of Colorado 2006, was changed from July 1, 2007, to January
1, 2008, by section 27 of chapter 404, Session Laws of Colorado 2007. (See
L. 2007, p. 1849.)
ANNOTATION
Law reviews. For article, "Revising Redemptions", see 6 Dicta 16 (Feb.
1929). For article, "Did You Know?", see 12 Dicta 132 (1935). For article,
"Foreclosure by Sale by Public Trustee of Deeds of Trust in Colorado", see 14
Dicta 5 (1936). For article, "Foreclosure by Sale by Public Trustee of Deeds
of Trust in Colorado", see 28 Dicta 437 (1951). For article, "Forms
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Committee Presents Additional Standard Pleading Samples for Use in
Foreclosures Through Public Trustee", see 29 Dicta 1 (1952). For article,
"Statutory Redemption in Colorado", see 30 Dicta 79 (1953).
Lienor becomes entitled to the execution and delivery of a
certificate of redemption upon the payment of redemption money in the
manner prescribed by §38-38-303. WYSE Fin. Servs., Inc. v. Nat'l Real
Estate Inv., LLC, 92 P.3d 918 (Colo. 2004).
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§ 38-38-403. Certificates assignable
(1) Every certificate of purchase or certificate of redemption that is issued to
any person under this part 4 shall be assignable by indorsement thereon or
by separate assignment, and the assignee shall be treated for all purposes as
the original holder of the certificate of purchase or certificate of redemption.
A separate assignment of a certificate of purchase or a certificate of
redemption shall contain:
(a) The name and address of the assignee;
(b) The name and address of the assignor;
(c) A description of the property;
(d) The name of the foreclosing holder of the evidence of debt; and
(e) The number of the foreclosure sale held by the public trustee or the case
number of the judicial foreclosure.
(L. 90: Entire article R&RE, p. 1668, § 2, effective October 1. L. 2005: Entire
section amended, p. 399, § 7, effective August 8. L. 2006: Entire section
amended, p. 1473, § 26, effective July 1. L. 2007: Entire section amended, p.
1843, § 19, effective January 1, 2008.)
This section is similar to former § 38-39-116, as it existed prior to 1990.
ANNOTATION
Law reviews. For note on the act which inserted this section, see 28 Dicta
176 (1951). For article, "Foreclosure by Sale by Public Trustee of Deeds of
Trust in Colorado", see 28 Dicta 437 (1951). For article, "Recent Statutory
Amendments to the Public Trustee and Sheriff Foreclosure Process", see 15
Colo. Law. 794 (1986). For article, "1987 Statutory Amendments Concerning
Foreclosures of Deeds of Trust and Mortgages", see 16 Colo. Law. 1386
(1987).
Interest acquired at foreclosure sale is assignable. The interest
acquired by a purchaser at foreclosure sale under a trust deed is assignable
and transferable. Bankers Bldg. & Loan Ass'n v. Fleming Bros. Lumber Co.,
83 Colo. 335, 264 P. 1087 (1928) (decided under § 38-39-116 as it existed
prior to the 1990 repeal and reenactment of this article and article 39).
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in case of loss of original - repeal. (Repealed) (Colorado Revised
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§ 38-38-404. Replacement certificate issued in case of loss of
original - repeal. (Repealed)
(L. 90: Entire article R&RE, p. 1669, § 2, effective October 1. L. 2006: (4)
added by revision, p. 1481, §§ 40, 41.)
(1) Prior to its repeal in 2007, this section was similar to former § 38-37-121,
as it existed prior to 1990.
(2) Subsection (4) provided for the repeal of this section, effective July 1,
2007. The effective date for amendments made to this section by chapter
305, Session Laws of Colorado 2006, was changed from July 1, 2007, to
January 1, 2008, by section 27 of chapter 404, Session Laws of Colorado
2007. (See L. 2007, p. 1849.)
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§ 38-38-405. Certificate as prima facie evidence
A certificate of purchase, certificate of redemption, confirmation deed, or a
certified copy thereof shall be deemed to be prima facie evidence of all
statements or recitals contained therein.
(L. 2006: Entire section added, p. 1473, § 27, effective January 1, 2008.)
The effective date for the enactment of this section by chapter 305, Session
Laws of Colorado 2006, was changed from July 1, 2007, to January 1, 2008,
by section 27 of chapter 404, Session Laws of Colorado 2007. (See L. 2007,
p. 1849.)

Colo. Rev. Stat. &sect; 38-38-501 Title vests upon expiration of
redemption periods - confirmation deed (Colorado Revised
Statutes (2021 Edition))
§ 38-38-501. Title vests upon expiration of redemption periods confirmation deed
(1) Upon the expiration of all redemption periods allowed to all lienors
entitled to redeem under part 3 of this article or, if there are no redemption
periods, upon the close of the officer's business day eight business days after
the sale, title to the property sold shall vest in the holder of the certificate of
purchase or in the holder of the last certificate of redemption in the case of
redemption. Subject to the right to cure and the right to redeem provisions
of section 38-38-506 and subject to the provisions of section 38-41-212(2),
such title shall be free and clear of all liens and encumbrances junior to the
lien foreclosed. No earlier than ten business days nor later than fifteen
business days after both the title vests and the officer has received all
statutory fees and costs, the officer shall execute and record a confirmation
deed pursuant to section 38-38-502 or 38-38-503 to the holder of the
certificate of purchase or, in the case of redemption, to the holder of the last
certificate of redemption confirming the transfer of title to the property;
except that the officer shall execute and record a confirmation deed prior to
the tenth business day after title vests, if the officer has received all statutory
fees and costs and notice from the appropriate holder that the certificate will
not be assigned. But under no circumstances shall the officer be required to
issue a confirmation deed unless the officer has received an order
authorizing the sale that meets the requirements of section 38-38-105(2)(a).
Failure of the officer to execute and record such deed or to record the deed
within the time specified shall not affect the validity of the deed or the
vesting of title.
(2) Notwithstanding any provision of law to the contrary, an officer may not
include an assignee as a grantee in a confirmation deed, unless:
(a) The officer has received a copy of the assignment executed in accordance
with section 38-38-403 within ten business days after title vests; and
(b) The assignment was dated, signed, and notarized or recorded prior to the
time title vests.
(L. 90: Entire article R&RE, p. 1669, § 2, effective October 1. L. 2006: Entire
section amended, p. 1474, § 28, effective January 1, 2008. L. 2007: Entire
section amended, p. 1844, § 21, effective January 1, 2008. L. 2009: Entire
section amended, (HB 09-1207), ch. 164, p. 720, §17, effective January 1,
2010. L. 2012: Entire section amended, (SB 12-030), ch. 96, p. 324, § 12,
effective September 1.)
(1) This section is similar to former § 38-39-110, as it existed prior to 1990.
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(2) The effective date for amendments made to this section by chapter 305,
Session Laws of Colorado 2006, was changed from July 1, 2007, to January
1, 2008, by section 27 of chapter 404, Session Laws of Colorado 2007. (See
L. 2007, p. 1849.)
ANNOTATION
Law reviews. For article, "Foreclosure by Sale by Public Trustee of Deeds
of Trust in Colorado", see 14 Dicta 5 (1936). For article, "Curative Statutes of
Colorado Respecting Titles to Real Estate", see 16 Dicta 71 (1940). For
article, "Curative Statutes of Colorado Respecting Titles to Real Estate", see
26 Dicta 321 (1949). For article, "Foreclosure by Sale by Public Trustee of
Deeds of Trust in Colorado", see 28 Dicta 437 (1951). For article,
"Enforcement of Security Interests in Colorado", see 25 Rocky Mt. L. Rev. 1
(1952). For article, "Statutory Redemption in Colorado", see 30 Dicta 79
(1953). For article, "Public Trustee's Deeds and Redemption Under Section
362 of the Bankruptcy Code", see 12 Colo. Law. 229 (1983). For article,
"Deeds in Lieu of Foreclosure", see 15 Colo. Law. 394 (1986). For article,
"Recent Statutory Amendments to the Public Trustee and Sheriff
Foreclosure Process", see 15 Colo. Law. 794 (1986). For article, "1987
Statutory Amendments Concerning Foreclosures of Deeds of Trust and
Mortgages", see 16 Colo. Law. 1386 (1987). For article, "Strategic Options for
Overly Encumbered Real Property (Friendly Foreclosures)", see 46 Colo.
Law. 31 (July 2017).
Annotator's note. Since § 38-38-501 is similar to § 38-39-110 as it existed
prior to the 1990 repeal and reenactment of this article and article 39,
relevant cases construing that provision have been included in the
annotations to this section.
The purpose of this section is to render titles to real property absolute
and free of technical defects so that a subsequent purchaser of a public
trustee's deed may rely on the record title, but a purchaser is bound to
investigate when the record indicates the existence of an outside interest by
which the title may be affected and is charged with knowledge of the facts to
which the investigation would have led. Ragsdale Bros. Roofing v. United
Bank, 744 P.2d 750 (Colo. App. 1987).
Rights acquired by certificate holder. The holder of a certificate of
purchase on an execution sale acquires only the alternative rights to receive
the redemption money, in case of a redemption, or a deed for the land after
the time for redemption has expired. Davis Mfg. & Supply Co. v. Coonskin
Props., Inc., 646 P.2d 940 (Colo. App. 1982).
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Accordingly, plaintiff who holds certificate of purchase cannot
challenge validity of lien after plaintiff accepts redemption funds.
Kellum v. RE Serv., LLC, 30 P.3d 875 (Colo. App. 2001).
Plaintiff held no redemption right upon expiration of the
redemption period because title vested at that time and the judgment
was then satisfied. Craft v. Storey, 942 P.2d 1211 (Colo. App. 1996).
Effect of federal statute. Title remains in the mortgagors unless and until
the holder of the certificate of purchase takes the affirmative act of applying
for a deed, and the public trustee issues a deed. These affirmative acts are
what 11 U.S.C. §362 stays. In re Murphy, 22 B.R. 663 (Bankr. D. Colo. 1982).
11 U.S.C. §362(a)(4) stays the public trustee from issuing a public trustee's
deed under this section. In re Murphy, 22 B.R. 663 (Bankr. D. Colo. 1982).
Mechanics' liens which are filed after a deed of trust, but superior
to the deed of trust, cause the title acquired pursuant to this section to be
subject to the superior lien. Ragsdale Bros. Roofing v. United Bank, 744 P.2d
750 (Colo. App. 1987).
The language "liens or encumbrances recorded or filed
subsequent" means liens or encumbrances junior in fact to the lien on
which the sale is based. Ragsdale Bros. Roofing v. United Bank, 744 P.2d
750 (Colo. App. 1987).
An implied lease based on the terms of an earlier pre-foreclosure
lease was created since the property owner/landlord accepted monthly
payments from the tenant and did not renounce the prior agreement.
Tanktech, Inc. v. First Interstate Bank, 851 P.2d 174 (Colo. App. 1992).
"Free and clear" voids prior agreements respecting use of
property. Where former owner had executed a parking agreement with the
city, agreement did not survive the foreclosure and was not binding on new
owner despite new owner's actual knowledge of the agreement. Town of
Grand Lake v. Lanzi, 937 P.2d 785 (Colo. App. 1996).
The language "free and clear" means free of any subordinate
leases as well as of other types of liens or encumbrances. First Interstate
Bank v. Tanktech, Inc., 864 P.2d 116 (Colo. 1993).
Court of appeals' opinion, which was unclear as to whether the court
regarded a subordinate, pre-foreclosure lease as having been extinguished
under this section, reversed to the extent the opinion held the lease was
extended. First Interstate Bank v. Tanktech, Inc., 864 P.2d 116 (Colo. 1993).
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When a deed of trust is foreclosed, the issuance of a certificate of
purchase voids all junior liens, unless a redemption occurs, and the
title received is free and clear of all unredeemed junior encumbrances.
Ferguson Enters. v. Keybuild Solutions, 275 P.3d 741 (Colo. App. 2011).
Holdover doctrine does not bind a foreclosure-sale purchaser to
the terms of a pre-foreclosure lease to which it was not a party,
although nothing would preclude the purchaser from entering into a new
lease with the tenant on identical terms. First Interstate Bank v. Tanktech,
Inc., 864 P.2d 116 (Colo. 1993).
Subordination agreements enforceable. This section does not govern
or affect the priority of liens established by subordination agreements. Such
agreements are enforceable. Peoples Bank & Trust Co. v. Rocky Mt. Dist.
Council, 620 P.2d 58 (Colo. App. 1980).
Effect of bankruptcy of debtor. Where a debtor commences a
bankruptcy action before a deed is executed to the holder of a certificate of
purchase, the debtor retains title to the property and the bankruptcy court
has jurisdiction over it. Benford-Whiting Co. v. Robertson, 4 B.R. 213 (D.
Colo. 1980).
With the exception of defective notice to municipality, under
version of section in effect at the time of subject foreclosure,
foreclosure was proper. Therefore, title vested in partnership as grantee
of the public trustee's deed, free and clear of the other plaintiffs' judgment
liens. Based on this conclusion, trial court's order attaching other plaintiffs'
original judgment liens to the ranch must be reversed except as to the
municipality. Bd. of Cty. Comm'rs v. Sportsmen's Ranch, 271 P.3d 562 (Colo.
App. 2011) (decided under law in effect prior to 2006 amendment).
Because municipality did not receive notice of foreclosure, partnership took
title to ranch subject to municipality's judgment lien. That conclusion is
supported by former version of this section. Bd. of Cty. Comm'rs v.
Sportsmen's Ranch, 271 P.3d 562 (Colo. App. 2011) (decided under law in
effect prior to 2006 amendment).
Applied in Fish v. East, 114 F.2d 177 (10th Cir. 1940); Mt. Carbon Metro.
Dist. v. Lake George Co., 847 P.2d 254 (Colo. App. 1993); Nationsbank of
Ga. v. Conifer Asset Mgmt. Ltd., 928 P.2d 760 (Colo. App. 1996).
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§ 38-38-502. Form of confirmation deed for public trustee's sale
The confirmation deed executed by the public trustee in a foreclosure sale
may be in substantially the following form:
THIS DEED is made ___________________,
20___________________, between ___________________ as the
public trustee of the ___________________ County of
___________________, Colorado, and ___________________,
grantee, (the holder of the certificate of purchase) (the holder of the
certificate of redemption issued to the lienor last redeeming), whose legal
address is ___________________.
WHEREAS, ___________________ did, by deed of trust dated
___________________, 20___________________, and recorded in
the office of the clerk and recorder of the ___________________ County
of ___________________, Colorado, on ___________________,
20___________________, in Book ___________________, Page
___________________, (Film no. ___________________,
Reception no. ___________________) convey to the public trustee, in
trust, the property hereinafter described to secure the payment of the
indebtedness provided in said deed of trust; and
WHEREAS, a violation was made in certain of the terms and covenants of
said deed of trust as shown by the notice of election and demand for sale
filed with the public trustee; the said property was advertised for public sale
at the place and in the manner provided by law and by said deed of trust;
combined notice of sale and right to cure and redeem was given as required
by law; said property was sold according to said combined notice; and a
certificate of purchase thereof was made and recorded in the office of said
county clerk and recorder; and
WHEREAS, all periods of redemption have expired.
NOW, THEREFORE, the public trustee, pursuant to the power and
authority vested by law and by the said deed of trust, confirms the
foreclosure sale and sells and conveys to grantee the following described
property located in the ___________________ County of
___________________, State of Colorado, to-wit:
(describe property)
also known by street and number as ___________________ to have and
to hold the same, with all appurtenances, forever.
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(L. 90: Entire article R&RE, p. 1669, § 2, effective October 1. L. 91: Entire
section amended, p. 1924, § 55, effective June 1. L. 2006: Entire section
amended, p. 1474, § 29, effective January 1, 2008. L. 2007: Entire section
amended, p. 1844, § 22, effective January 1, 2008.)
The effective date for amendments made to this section by chapter 305,
Session Laws of Colorado 2006, was changed from July 1, 2007, to January
1, 2008, by section 27 of chapter 404, Session Laws of Colorado 2007. (See
L. 2007, p. 1849.)
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§ 38-38-503. Form of confirmation deed for sheriff's sale
The confirmation deed executed by the sheriff in case of a sale by virtue of
an execution and levy or judgment and decree shall state the judgment
under which the property described was sold and the execution or decree
date and may be in substantially the following form:
THIS DEED is made ___________________,
20___________________, between ___________________ as
sheriff of the ___________________ County of
___________________, Colorado, and ___________________,
grantee, (the holder of the certificate of purchase) (the holder of the
certificate of redemption issued to the lienor last redeeming), whose legal
address is ___________________.
WHEREAS, ___________________ did, in the
___________________ court for ___________________ and
County of ___________________, Colorado, (recover a judgment
against ___________________ for the sum of
___________________ dollars and costs of suit and upon which
judgment an execution was issued) (obtain a judgment and decree against
___________________) dated ___________________,
20___________________, directed to the sheriff of the
___________________ County of ___________________,
Colorado; and
WHEREAS, by virtue of said (execution) (judgment and decree), the sheriff
levied upon the property hereinafter described and, after public notice had
been given of the time and place of sale as required by law, said property was
offered for sale and sold according to said notice, and a certificate of
purchase was made and recorded in the office of the county clerk and
recorder; and
WHEREAS, all periods of redemption have expired.
NOW, THEREFORE, I, ___________________, sheriff of the
___________________ County of ___________________,
Colorado, in consideration of the premises, confirm the sale and sell and
convey to grantee the following described property, located in the
___________________ County of ___________________,
Colorado:
(describe property)
also known by street and number as ___________________.
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TO HAVE AND TO HOLD the same, with all appurtenances thereunto,
forever.
(L. 90: Entire article R&RE, p. 1670, § 2, effective October 1. L. 2006: Entire
section amended, p. 1475, § 30, effective January 1, 2008.)
(1) This section is similar to former §38-39-108, as it existed prior to 1990.
(2) The effective date for amendments made to this section by chapter 305,
Session Laws of Colorado 2006, was changed from July 1, 2007, to January
1, 2008, by section 27 of chapter 404, Session Laws of Colorado 2007. (See
L. 2007, p. 1849.)
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§ 38-38-504. Deed evidence of compliance
Any deed executed by an officer or other official under this article shall be
prima facie evidence of compliance with all statutory requirements for the
sale and execution of the deed and evidence of the truth of the recitals
contained in the deed.
(L. 90: Entire article R&RE, p. 1672, § 2, effective October 1. L. 2007: Entire
section amended, p. 1845, § 23, effective January 1, 2008.)
This section is similar to former §38-39-109, as it existed prior to 1990.
ANNOTATION
Law reviews. For note on the act which inserted this section, see 28 Dicta
176 (1951). For article, "Foreclosure by Sale by Public Trustee of Deeds of
Trust in Colorado", see 28 Dicta 437 (1951).
Annotator's note. Since § 38-38-504 is similar to §38-39-109 as it existed
prior to the 1990 repeal and reenactment of this article and article 39,
relevant cases construing that provision have been included in the
annotations to this section.
In determining whether purchaser had notice of outstanding
equities or unrecorded interests so as to preclude him from being
entitled to protection as a bona fide purchaser, if he has knowledge of
circumstances which, in the exercise of common reason and prudence, ought
to put a man upon particular inquiry, he will be presumed to have made that
inquiry, and he will be charged with notice of every fact which would in all
probability have been revealed had such investigation been undertaken.
Jaramillo v. McLoy, 263 F. Supp. 870 (D. Colo. 1967).
Purchaser at execution sale succeeds to rights of defendant in
execution. The purchaser at the execution sale succeeds to all the rights of
the defendant in execution, and where the defendant in execution holds
under an uncompleted executory agreement of purchase, the purchaser at
the execution sale acquires the right to proceed with the contract of
purchase of which he has so become the involuntary assignee, to make the
payments stipulated for in such agreement of purchase, and perform the
covenants of the execution defendant therein. Salisbury v. LaFitte, 57 Colo.
358, 141 P. 484 (1914).
Applied in Bay State Mining & Town-Site Co. v. Jackson, 27 Colo. 139, 60
P. 573 (1900); Victor Inv. Co. v. Roerig, 22 Colo. App. 257, 124 P. 349 (1912);
Empire Ranch & Cattle Co. v. Gibson, 22 Colo. App. 617, 126 P. 1103 (1912);
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Terry v. Gibson, 23 Colo. App. 273, 128 P. 1127 (1913); McCracken v.
Citizens' Nat'l Bank, 80 Colo. 164, 249 P. 652 (1926).

Colo. Rev. Stat. &sect; 38-38-505 Effect of foreclosures as to
certain classes of persons (Colorado Revised Statutes (2021
Edition))
§ 38-38-505. Effect of foreclosures as to certain classes of persons
(1) All deeds of trust executed to a public trustee may be foreclosed by such
public trustee in the manner provided by section 38-38-101,
notwithstanding the fact that the indebtedness secured may constitute a
claim against the estate of a deceased person, a mental incompetent, or an
incapacitated person and notwithstanding the death, mental incompetency,
or incapacity of one or more of the owners of the property covered by the
deed of trust.
(2) Any such foreclosure shall be good against a mental incompetent or
incapacitated person and against the heirs-at-law, legatees, devisees,
creditors, conservators, guardians, personal representatives, executors, and
administrators of any decedent or mental incompetent or incapacitated
person and all persons claiming by, through, or under such decedent or
mental incompetent or incapacitated person. The public trustee shall give
notice of such foreclosure proceedings, as provided by law, to the grantor in
the deed of trust foreclosed at the address stated therein, as though living
and mentally competent, to all persons having interests then of record, and
to the lessee or lessees of the premises as provided in section 38-38-305
(1.5). The public trustee shall not be required to give notice of such
foreclosure proceedings to any heir-at-law, legatee, devisee, creditor,
conservator, guardian, personal representative, executor, or administrator of
any decedent or mental incompetent or incapacitated person or to any
person claiming by, through, or under any decedent or mental incompetent
or incapacitated person unless the claim or interest of such person then
appears of record.
(3) The interest and claim in and to such real estate of all mental
incompetents or incapacitated persons and of all persons claiming by,
through, or under any mental incompetent, incapacitated person, or
decedent, including minors and incapacitated persons, shall be terminated
and concluded by such foreclosure unless they redeem from the foreclosure
sale within the time prescribed by law.
(L. 90: Entire article R&RE, p. 1672, § 2, effective October 1; (2) amended, p.
1685, § 6, effective October 1.)
The provisions of this section are similar to provisions of several former
sections as they existed prior to 1990.
ANNOTATION
Law reviews. For article, "Foreclosure by Sale by Public Trustee of Deeds
of Trust in Colorado", see 14 Dicta 5 (1936). For article, "Curative Statutes of
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Colorado Respecting Titles to Real Estate", see 16 Dicta 35 (1939). For
article, "Curative Statutes of Colorado Respecting Titles to Real Estate", see
26 Dicta 281 (1949). For article, "Standard Pleading Samples to be used in
Quiet Title Litigation", see 30 Dicta 39 (1953). For article, "Statutory
Redemption in Colorado", see 30 Dicta 79 (1953).
Terms of sale must be fixed in accordance with provisions of trust
deed in ordering a sale under the foreclosure of a trust deed. Cosmopolitan
Hotel v. Colo. Nat'l Bank, 96 Colo. 62, 40 P.2d 245 (1934) (decided under §
38-37-114 as it existed prior to the 1990 repeal and reenactment of article 37
and this article).
This section does not supplant the notice requirement contained in
C.R.C.P. 120. Amos v. Aspen Alps 123, LLC, 298 P.3d 940 (Colo. App. 2010),
aff'd, 2012 CO 46, 280 P.3d 1256.
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§ 38-38-506. Omitted parties - definitions
(1) As used in this section, "omitted party" means any person who:
(a) Prior to the recording of the notice of election and demand or lis
pendens, has either acquired a record interest in the property or has
obtained a valid possessory interest and is in actual possession of the
property, which interest is junior to the deed of trust or other lien being
foreclosed and would otherwise be extinguished by the foreclosure; and
(b) Is not included as a party defendant in a judicial foreclosure action or, if
included, is not served with process, or is not served with notice of levy or
seizure pursuant to section 13-55-102, C.R.S., or is not notified pursuant to
section 38-38-103 of a sale, or is not notified in connection with the legal
proceedings contemplated by section 38-38-105.
(2)
(a) The interest of an omitted party in the property that is the subject of a
sale may be terminated if the omitted party, or anyone claiming by, through,
or under an omitted party, in a civil action commenced at any time by any
interested person as defined in paragraph (c) of this subsection (2), by an
omitted party, or by anyone claiming by, through, or under an omitted
party, is afforded rights of cure if the omitted party would have been entitled
to cure pursuant to section 38-38-104, or is afforded redemption rights if
the omitted party would have been entitled to redeem pursuant to section
38-38-302, upon such terms as the court may deem equitable under the
circumstances, which terms shall not, however, be more favorable than the
person's statutory rights. The court shall give full consideration to whether
the omitted party or anyone claiming by, through, or under an omitted party
was given or had actual notice or knowledge of the foreclosure and was given
an opportunity to exercise statutory rights to cure or redeem.
(b) For purposes of this section, the lien that is the subject of the sale shall
not be extinguished by merger with the title to the property acquired
pursuant to section 38-38-501 until the interest of any omitted party has
been affirmed pursuant to subsection (3) of this section or has been
terminated as provided in paragraph (a) of this subsection (2), or by
operation of law. The omitted party, or anyone claiming by, through, or
under an omitted party, cannot extinguish the lien that is subject to the sale
by enforcement of the lien of the omitted party.
(c) As used in this section, "interested person" means the holder of the
evidence of debt being foreclosed, a holder of a certificate of purchase or
certificate of redemption issued pursuant to section 38-38-401 or 38-38-
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402, or an owner of the property pursuant to section 38-38-501 or a person
claiming by, through, or under such holder or owner.
(d) An omitted party, or anyone claiming by, through, or under an omitted
party, shall not have a remedy to cure or redeem, except as set forth in this
subsection (2). An interested party shall not be able to extinguish an omitted
party's interest except as set forth in this subsection (2) or by written waiver
or agreement signed by the omitted party or anyone claiming by, through, or
under an omitted party.
(3) If an interested person files with the officer at any time a document
affirming an omitted party's interest in the property, subject to the terms,
conditions, and provisions of the recorded instrument from which such
omitted party's interest is derived, or in the case of an omitted party that is a
lessee, subject to the terms and conditions of the lease, whether written or
oral, the interest of such omitted party in the property shall not be affected
by the foreclosure, and such omitted party shall have no right to cure or
redeem.
(4) (Deleted by amendment, L. 2006, p. 1476, § 31; L. 2007, p. 1849, § 27,
effective January 1, 2008.)
(L. 90: Entire article R&RE, p. 1672, § 2, effective October 1. L. 2006: Entire
section amended, p. 1476, § 31, effective January 1, 2008. L. 2009: (2)(a)
and (2)(b) amended and (2)(d) added, (HB 09-1207), ch. 164, p. 720, §18,
effective January 1, 2010.)
The effective date for amendments made to this section by chapter 305,
Session Laws of Colorado 2006, was changed from July 1, 2007, to January
1, 2008, by section 27 of chapter 404, Session Laws of Colorado 2007. (See
L. 2007, p. 1849.)
ANNOTATION
Law reviews. For article, "Strategic Options for Overly Encumbered Real
Property (Friendly Foreclosures)", see 46 Colo. Law. 31 (July 2017).
26 U.S.C. §7425(b)(1), a provision of the Internal Revenue Code,
preempts this section. Russell v. United States, 551 F.3d 1174 (10th Cir.
2008), cert. denied, 550 U.S. 820, 130 S. Ct. 95, 175 L. Ed. 2d 30 (2009).
Lease not saved from extinguishment by omitted party status
where neither the foreclosing lienor nor the certificate of
purchase holders filed a document with the public trustee
affirming the lessees' interest in the crop harvested after the
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redemption period expired. Elrick v. Merrill, 10 P.3d 689 (Colo. App.
2000).
Because municipality did not receive notice of foreclosure, it is an
"omitted party" under subsection (1). Because municipality did not
receive notice of foreclosure, partnership took title to ranch subject to
municipality's judgment lien. This conclusion is supported by the former
version of §38-38-501. Bd. of Cty. Comm'rs v. Sportsmen's Ranch, 271 P.3d
562 (Colo. App. 2011).
Because party received actual notice and had knowledge of the
foreclosure, it was not an omitted party even though there was a failure to
notify the party's nominee listed in the deed of trust. Bank of N.Y. Mellon v.
Mulei, 885 F. Supp. 2d 1075 (D. Colo. 2012).
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§ 38-38-601. Receiver appointed upon application
(1) When an action or proceeding has been commenced to foreclose a
mortgage, trust deed, or other instrument securing an indebtedness, a
receiver of the property affected shall be appointed upon application at any
time prior to the sale, if it appears that the security is clearly inadequate or
that the premises are in danger of being materially injured or reduced in
value as security by removal, destruction, deterioration, accumulation of
prior liens, or otherwise so as to render the security inadequate.
(2) If the facts would justify the appointment of a receiver under this section
but one is not applied for and if the premises are abandoned by the owner
thereof, the holder of the lien may take possession until the sale and shall be
subject to the same duties and liabilities for the care of the premises and for
the application of the rents and profits as would a receiver.
(L. 90: Entire article R&RE, p. 1673, § 2, effective October 1.)
This section is similar to former § 38-39-112, as it existed prior to 1990.
ANNOTATION
Law reviews. For article, "Foreclosure by Sale by Public Trustee of Deeds
of Trust in Colorado", see 14 Dicta 5 (1936). For article, "Foreclosure by Sale
by Public Trustee of Deeds of Trust in Colorado", see 28 Dicta 437 (1951).
For article, "A Decade of Colorado Law: Conflict of Laws, Security, Contracts
and Equity", see 23 Rocky Mt. L. Rev. 247 (1951). For article, "Deeds in Lieu
of Foreclosure", see 15 Colo. Law. 394 (1986). For article, "Limitation of
Bank's Liabilities in Letters of Credit Agreements", see 15 Colo. Law. 1019
(1986). For article, "Use of Receivers in Real Estate Foreclosures", see 16
Colo. Law. 988 (1987).
Annotator's note. Since § 38-38-601 is similar to § 38-39-112 as it existed
prior to the 1990 repeal and reenactment of this article and article 39,
relevant cases construing that provision have been included in the
annotations to this section.
Ex parte appointments. While the ex parte appointment of a receiver
may be permissible under emergency circumstances or where notice is
impractical, a case must be pending at the time of the appointment. Johnson
v. McCaughan, Carter & Scharrer, 672 P.2d 221 (Colo. App. 1983).
Common law governs claims against receivers appointed
pursuant to this section. Four Strong Winds, Inc. v. Lyngholm, 826 P.2d
414 (Colo. App. 1992) (decided under former § 38-39-112).
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Claim based upon receiver's alleged breach of fiduciary obligation
may be asserted in the receivership proceedings and supervising
court retains jurisdiction until receiver is discharged. Four Strong Winds,
Inc. v. Lyngholm, 826 P.2d 414 (Colo. App. 1992) (decided under former §
38-39-112).
Court's order discharging receiver is a final judgment subject to
appellate review, and any claim based on misfeasance or malfeasance of the
receiver must be presented prior to discharge, if at all, unless grounds exist
for relief from judgment under C.R.C.P. Rule 60. Four Strong Winds, Inc. v.
Lyngholm, 826 P.2d 414 (Colo. App. 1992) (decided under former § 38-39112).
Court did not abuse its discretion by appointing a receiver pursuant to
a written agreement between the parties permitting such appointment in the
event of default without regard to the adequacy or value of the property or
the solvency of any party bound for its payment. Bank of Am. v. Denver
Hotel Ass'n, 830 P.2d 1138 (Colo. App. 1992).
However, where a deed of trust permits the appointment of a
receiver but does not expressly allow the appointment of a
receiver without notice, the trial court abused its discretion when it
appointed a receiver on an ex parte motion. GE Life & Annuity Assur. Co. v.
Ft. Collins Assemblage, Ltd., 53 P.3d 703 (Colo. App. 2001).
Holder's possession permitted without applying for appointment
of receiver. This section and § 38-39-113, permit the holder of a certificate
of purchase to take possession of the property sold without applying for the
appointment of a receiver by the court where the property has been
abandoned by the owner. Graham v. Alcoves, Inc., 148 Colo. 379, 366 P.2d
375 (1961).
Mortgagee may take possession of mortgaged property only after a
foreclosure proceeding has been commenced. Martinez v. Cont'l Enters., 730
P.2d 308 (Colo. 1986).
Mortgagees entitled to appointment of receiver. Where the owner
not only defaulted in an installment payment but also in the performance of
many of the obligations assumed by her in the deed of trust, the mortgagees
were clearly entitled to the appointment of a receiver under the terms of the
instrument. Phillips v. Webster, 162 Colo. 315, 426 P.2d 774 (1967).
Mortgagee not entitled to rents from the mortgaged property during
period of possession because inchoate right granted by deed of trust to
collect rents incident to rightful possession of property never became a
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vested right because mortgagee did not initiate a foreclosure action prior to
taking possession of the mortgaged property. Martinez v. Cont'l Enters., 730
P.2d 308 (Colo. 1986).
Court may appoint a receiver in the event of default without
regard to the adequacy or value of collateral property or the
solvency of any party liable on the debt where the parties have agreed
by contract for such appointment. Bank of Am. Nat'l Trust & Sav. Ass'n v.
Denver Hotel Ass'n Ltd. P'ship, 830 P.2d 1138 (Colo. App. 1992).
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§ 38-38-602. Appointment of receiver to prevent waste
(1) During the period of redemption, the owner of the premises or the
person in possession shall not commit waste, and the purchaser shall have
such action or remedy for waste, including injunction, as he would have as
owner of the premises. During such period, the owner of the premises shall
keep the premises in repair, shall use reasonable diligence to continue to
keep the premises yielding an adequate income, and shall pay current taxes
before a penalty accrues and interest becomes due on any prior
encumbrance, keep the premises insured for the protection of the holder of
the certificate of purchase, and, in case of a leasehold, pay the rent and other
sums due under the lease, and failure to do so shall constitute waste. In case
of waste committed or danger of waste or an actual probability of the
security being rendered inadequate, a receiver may be appointed to take
possession and preserve the property at any time after the sale under such
foreclosure. A receiver appointed before the sale shall continue after sale
unless otherwise directed by the court.
(2) If the facts would justify the appointment of a receiver under this section
but one is not applied for and if the premises are abandoned by the owner
thereof, the purchaser may take possession and shall be subject to the same
duties and liabilities for the care of the premises and for the application of
the rents and profits as would a receiver.
(3) Nothing in this article shall restrict the power of the court in the
appointment of a receiver pursuant to existing law or pursuant to agreement
between the parties.
(L. 90: Entire article R&RE, p. 1674, § 2, effective October 1.)
This section is similar to former § 38-39-113, as it existed prior to 1990.
ANNOTATION
Law reviews. For article, "Foreclosure by Sale by Public Trustee of Deeds
of Trust in Colorado", see 14 Dicta 5 (1936). For article, "Foreclosure by Sale
by Public Trustee of Deeds of Trust in Colorado", see 28 Dicta 437 (1951).
For article, "Public Trustee's Deeds and Redemption Under Section 362 of
the Bankruptcy Code", see 12 Colo. Law. 229 (1983). For article, "Use of
Receivers in Real Estate Foreclosures", see 16 Colo. Law. 988 (1987).
Annotator's note. Since § 38-38-602 is similar to § 38-39-113 as it existed
prior to the 1990 repeal and reenactment of this article and article 39,
relevant cases construing that provision have been included in the
annotations to this section.
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Applicability of section. The section applies primarily to the obligation of
the owner of the premises while in possession and the rights of the holder of
the certificate of purchase, where the owner abandons possession. Ginsberg
v. Bennett, 101 Colo. 121, 71 P.2d 419 (1937).
Section puts affirmative duty on the mortgagor in possession
during the redemption period to keep the premises in repair, use
reasonable diligence to keep the premises yielding an adequate income, and
to pay current taxes before penalties accrue. Schwab v. Martin, 165 Colo.
547, 441 P.2d 17 (1968).
Although the owners had a right to remain on the property during
the redemption period, they also had a duty to prevent waste,
including paying the taxes, insurance, and interest on prior
encumbrances on the property. However, because the purchasers did
not pay any insurance premiums on the property and because the owners'
obligations to pay interest under the first and second deeds of trust were
extinguished in bankruptcy, the purchasers are not entitled to recover for
these items. Elrick v. Merrill, 10 P.3d 689 (Colo. App. 2000).
Purchasers entitled to appointment of receiver. The purchasers who
had surrendered their notes and deeds of trust to the public trustee were
entitled to appointment of a receiver after sale, both under the terms of their
deeds of trust and under this section which specifically authorizes
appointment of a receiver after sale where there is danger of waste. Schwab
v. Martin, 165 Colo. 547, 441 P.2d 17 (1968).
Receivership for property's protection inures to owner's benefit.
Where the receivership was necessary for the protection of the real property,
the subject matter of the receivership inures to the benefit of the record
owner and not for the benefit of the purchasers. Phillips v. Webster, 162
Colo. 315, 426 P.2d 774 (1967).
Sections permit holder's possession without applying for
appointment of receiver. This section and § 38-39-112 permit the holder
of a certificate of purchase to take possession of the property sold without
applying for the appointment of a receiver by the court where the property
was abandoned by the owner. Graham v. Alcoves., Inc., 148 Colo. 379, 366
P.2d 375 (1961).
Mortgagee has but inchoate lien on rentals. Under this section and
the general law as announced both prior, and subsequent, to the enactment
of this section, a mortgagee, even though the rents are pledged as security,
until he takes some effectual step to subject them to the payment of his debt,
has but an inchoate or passive lien on such rentals. Moncreiff v. Hare, 38
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Colo. 221, 87 P. 1082 (1906); Fisher v. Norman Apts., Inc., 101 Colo. 173, 72
P.2d 1092 (1937); Megginson v. Hall, 111 Colo. 104, 137 P.2d 411 (1943).
Mortgagor entitled to rentals absent pledge of rentals in trust
deed. Where a trust deed does not expressly pledge rents and profits of the
mortgaged premises in payment of the debt, and where the mortgagor is in
possession, no receiver appointed, and no foreclosure decree entered, the
mortgagor is entitled to the rentals. Erwin v. West, 105 Colo. 71, 99 P.2d 201
(1939).
Court may appoint a receiver in the event of default without
regard to the adequacy or value of collateral property or the
solvency of any party liable on the debt where the parties have agreed
by contract for such appointment. Bank of Am. Nat'l Trust & Sav. Ass'n v.
Denver Hotel Ass'n Ltd. P'ship, 830 P.2d 1138 (Colo. App. 1992).
Applied in Friedrichs v. Midland Sav. & Loan Co., 94 Colo. 563, 31 P.2d 493
(1934); Rowe v. Tucker, 38 Colo. App. 532, 560 P.2d 843 (1977); Jenkins v.
Peet, 13 B.R. 721 (D. Colo. 1981); Valley Fed. S & L v. Aspen
Accommodations, 716 P.2d 483 (Colo. App. 1986); Bank of Am. v. Denver
Hotel Ass'n, 830 P.2d 1138 (Colo. App. 1992).
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§ 38-38-701. Application - use of term "foreclosure"
(1) Except as otherwise provided for in subsection (2) of this section, the
provisions of this article shall apply:
(a) To proceedings for the foreclosure of deeds of trust through the public
trustee commenced on or after July 1, 2007; and
(b) In the case of proceedings and actions for enforcement or foreclosure of
any other types of liens upon real property and in the case of sales by virtue
of execution and levy, where the particular proceeding or action under which
the sale is performed is commenced on or after July 1, 2007.
(2) On and after October 1, 1990, in all proceedings for the foreclosure of
deeds of trust and mortgages executed before July 1, 1965:
(a) The provisions of sections 118-9-2 and 118-9-3, Colorado Revised
Statutes 1963, as said sections existed prior to July 1, 1965, shall apply in
lieu of section 38-38-302 and section 38-38-303(1) to (3) as it existed prior
to January 1, 2008; and
(b) The provisions of section 118-9-18, Colorado Revised Statutes 1963, as in
effect on July 1, 1965, and numbered as sections 38-38-103 and 38-38-104
on and after October 1, 1990, shall not apply.
(3) Wherever the term "foreclosure", or variations thereof, or the concept of
"foreclosure" is used in or referred to in article 37, 38, or 39 of this title, it
shall be deemed to include sales of real estate upon execution, unless the
context otherwise requires.
(4) If a deed of trust grants a power of sale to the public trustee but contains
no provision on the manner in which the power of sale is to be exercised, the
deed of trust shall not be void or voidable, and the holder of the evidence of
debt may foreclose the deed of trust in accordance with the provisions of this
article on the foreclosure of deeds of trust through the office of the public
trustee or in the manner of a mortgage through the courts.
(L. 90: Entire article R&RE, p. 1674, § 2, effective October 1. L. 2006: (1) and
(2)(a) amended and (4) added, p. 1480, § 38, effective January 1, 2008.)
(1) This section is similar to former § 38-39-119, as it existed prior to 1990.
(2) The effective date for amendments made to subsections (1) and (2)(a)
and for the enactment of subsection (4) by chapter 305, Session Laws of
Colorado 2006, was changed from July 1, 2007, to January 1, 2008, by
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section 27 of chapter 404, Session Laws of Colorado 2007. (See L. 2007, p.
1849.)
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§ 38-38-702. Limitation of officer's liability
(1) An officer shall not have responsibility or liability for determining:
(a) The amount or reasonableness of a bid at a sale under section 38-38-106,
the amount required to cure under section 38-38-104, or the amount
required to redeem under section 38-38-302;
(b) The accuracy of the legal description of property in a full or partial
release of a deed of trust;
(c) The accuracy or completeness of a mailing list submitted to the officer; or
(d) The legal sufficiency of the description of the property contained in the
notice of election and demand.
(2) Nothing in this article shall lessen or otherwise modify the immunities
and protections extended by law to an officer or to a governmental entity
with which an officer is associated.
(3) An officer shall not have responsibility or liability for unknown damage,
debt, or liens when a third party seeks a judicial foreclosure and sale.
(L. 2006: Entire section added, p. 1477, § 32, effective January 1, 2008. L.
2009: (3) added, (HB 09-1207), ch. 164, p. 721, §19, effective September 1.)
The effective date for the enactment of this section by chapter 305, Session
Laws of Colorado 2006, was changed from July 1, 2007, to January 1, 2008,
by section 27 of chapter 404, Session Laws of Colorado 2007. (See L. 2007,
p. 1849.)

Colo. Rev. Stat. &sect; 38-38-703 No waiver of or agreement to
shorten right to cure (Colorado Revised Statutes (2021 Edition))
§ 38-38-703. No waiver of or agreement to shorten right to cure
A waiver of or agreement to shorten the time period to exercise the right to
cure a default granted by the provisions of this article that is made before
the date of the default as to which the waiver is granted under a deed of
trust, mortgage, or other instrument evidencing a lien or an evidence of debt
secured thereby shall be void as against public policy.
(L. 2006: Entire section added, p. 1477, § 32, effective January 1, 2008. L.
2009: Entire section amended, (HB 09-1207), ch. 164, p. 721, §20, effective
September 1.)
The effective date for the enactment of this section by chapter 305, Session
Laws of Colorado 2006, was changed from July 1, 2007, to January 1, 2008,
by section 27 of chapter 404, Session Laws of Colorado 2007. (See L. 2007,
p. 1849.)

Colo. Rev. Stat. &sect; 38-38-704 Providing information to
homeowner and public (Colorado Revised Statutes (2021
Edition))
§ 38-38-704. Providing information to homeowner and public
(1) Repealed.
(2)
(a) Notwithstanding any provision of the deed of trust or other lien being
foreclosed or any provision of law to the contrary, an officer may, at his or
her discretion, provide to an owner of the property or to any person liable on
the secured indebtedness or other lien being foreclosed, or otherwise make
available to the general public, any educational or other information or
material concerning foreclosures under this article, including available
community resources and foreclosure prevention information, that has been
approved by the office of the attorney general, by an agency of the state of
Colorado or the federal government, or by an attorney currently licensed to
practice and in good standing in the state of Colorado and retained by a
public trustee for such purpose. The officer may charge the fees and costs of
providing such information or materials to the property owner or person
liable on the debt as foreclosure fees and costs; except that the amount of
such fees and costs charged shall not exceed twenty-five dollars.
(b) This subsection (2) shall take effect July 1, 2007.
(L. 2006: Entire section added, p. 1478, § 33, effective July 1.)
Subsection (1)(b) provided for the repeal of subsection (1), effective July 1,
2007. (See L. 2006, p. 1478.)

Colo. Rev. Stat. &sect; 38-38-705 Curative provisions (Colorado
Revised Statutes (2021 Edition))
§ 38-38-705. Curative provisions
(1) If the public trustee fails to comply with any of the notice deadlines set
forth in this article, unless the foreclosure has already been withdrawn by
the holder of the evidence of debt or the holder's attorney, following written
notice to the holder of the evidence of debt or the holder's attorney, the
public trustee may rerecord the notice of election and demand, and the
public trustee shall thereafter comply with all such notice deadlines from the
last recording date as set forth on the rerecorded notice of election and
demand as though such foreclosure had been commenced on such date.
(2) In the event of an error contained in any certificate of purchase,
certificate of redemption, public trustee's deed, or other recorded document
prepared by the office of the public trustee, the public trustee may correct
such error by executing and recording a scrivener's error affidavit as set
forth in section 38-35-109(5).
(L. 2007: Entire section added, p. 1728, § 7, effective June 1.)

Colo. Rev. Stat. &sect; 38-38-801 to 38-38-808 Repealed
(Colorado Revised Statutes (2021 Edition))
§ 38-38-801 to 38-38-808. Repealed
(1) This part 8 was added in 2009.
(2) Section 38-38-808 provided for the repeal of this part 8, effective
September 1, 2015. (See L. 2014, p. 552.)

Colo. Rev. Stat. &sect; 38-38-901 to 38-38-907 Repealed
(Colorado Revised Statutes (2021 Edition))
§ 38-38-901 to 38-38-907. Repealed
(1) This part 9 was added in 2010 and was not amended prior to its repeal in
2014.
(2) Section 38-38-907 provided for the repeal of this part 9, effective July 1,
2014. (See L. 2010, p. 653.)

